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VIRGINIA: 
In the Supreme Court of Appeals held at the Court-Library 
Building in the City of Richmond on Friday the 5th day of 
October, 1951. 
GEORGE WALTER "THICH.ARD, Pluintiff in Error, 
against 
\VALTER J. NEE, Defendant in Error. 
From the Circuit Comt of the City of Norfolk. 
Upon the petition of George \Valtcr \Vhichard a writ of 
error and supersedeas is awarded him to a. judgment ren-
dered by the Circ;uit Court of the City of Norfolk on the 23rd 
. day of April, 1951, in a certnin notice of motion for judgment 
· . then therei11 depending wherein W'nltcr ,J. Nee was plaintiff 
and the said petitioner was dcfcn<ln11t, upon the .petitioner, 
or some one for him, entering into bond with sufficient 
security before the clerk of the said circuit court in the penalty 
of ten. thousand dollars, with condition as the law directs. 
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RECORD 
Virginia: 
In tlm Circuit Court of the City of Korfolk. 
Walter J. Nee, Plaintiff, 
V. 
George ·waiter "111ichard, Defendnnt. 
NOTICE OF APPEAL AND ASSIGN~fEKTS 01, ERROR 
To: ,v. R. Haneke I, Clerk of snicl court, and Page, Page, and 
Page, Attorneys of Record for Wnlter .J. Nee. 
NOTICE is hereby given that the undersigned will apply to 
the Supreme Court of Appenls of Virginia for a writ of errQr 
and :mpersedeas to the final judgment entered herein by the 
court on April 23, 1951, in fnvor of Wnlter J. Nee and against 
the undersigned, ancl gives the following as the assignments 
of error that will be relied upon on appeal: 
1. The trial court erred in sustaining plaintiff's motion to 
strike section 2(h) from the bill of particulnrK of the defense 
which incorporated u written stntemcnt si1:,YJ1ecl by the plain-
tiff. Said hill of particulan, of tlw defense wns filed by de-
fendant in answer to plaintiff's motion that "a statement of 
the particulars of the negligence on the part. of the plaintiff, 
which will be relied upon ns a cfofense, he fully stated.'' 
2. The trial cml1't erred in overrnling defendant's motion 
to strike plaintiff's evidence mnclo immediately following 
plain ti ff 's initial di rcct testimony. 
3. The trial court erred in overruling defendant's motion 
to strike plaintiff's evidence mmle at the conclusion of all 
the evidence. 
4. The trial court erred in gr11I1ting plaintiff nny instruc-
tions, particularly No. 5-P, in 1·cfnsing to modify and amend 
said instruction; nnd in refusing to grant the defendant 
instruction No. D-1. 
page 2 ~ 5. The trinl court errccl in overruling defendant's 
motion to set nside the verdict nncl erred in enter-
. ing final judgnmnt for the plaintiff on the jury verdict. 
• 
GJ4jORGJi~ "'ALTER WHICHARD 
By J.;: L: RYAK, .Tr., 
Of Counsel . 
• • • • 
George Walter Whiclmrd v. Walter J. Nee. 3 
page 4} 
• • • • • 
AS8IGNME1'TTS OF CROSS ERROR. 
The following are the assignments of cross error that will 
be relied upon on appeal: 
1-The trial court erred in granting Instruction D-2; ex-
ception was properly noted and the objections duly stated 
(Tr. 941 95). 2-Tlle trial court erred in granting Instruction D-3; ex-
eeption was properly noted and the objections duly stated 
(Tr. 94). 
3-The trial court erred in refusing to grant Instruction 
'. 2-P, which refusal was duly excepted to and the reasons 
therefore noted (Tr. 92). 
4-Tl1e trial court erred in refusing to grant Instruction 
·:3-P, which refusal was duly excepted to and the reasons 
therefor noted (Tr. 92, 93 ). 
5-The trial court erred in refusing to grant Instruction 
4-P, whic11 refusal was duly excepted to and the reasons 
therefor noted (Tr. 92). 
6-The trial court erred in refusing to grant Instruction 
5-P as offered and in striking out the words "even if you 
believe from the evidence tlmt" and substituting therefor the 
word "although", which alteration in the Instruc:.. 
page 5 } tion was duly excepted to as set forth in Tr. 95. 
7-The trial court erred in refusing to grant In-
struction 8-P, which refusal was clul;v excepted to and the 
reasons therefor noted (Tr. 93, 94). 
,v ALTER J. NEE, 
ByVIVIAN L. PAGE, 
Of Counsel . 
• • • • • 
_,1.' 
])age 13} 
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NOTICF, OF :MOTION. 
TAKE NOTICE: That tl1e undersi2'ned will move the Cir-
cuit Court of the City of Norfolk. Vi.i·ginia, for a judgment 
against you in the sum of Fifty Thousand ($50,000.00) Dol-
4 Supreme Court of Appe~ls of Virginia 
lar1;1, together with costs and interest in this proceeding, as 
damages for this, to-wit: 
1. That heretofore, to-wit, on or about the 16th day of April,. 
1950, in the City of Norfolk, State of Virginia, at or near tl1e · 
section which is t11e 8800 block on Gntnby Street, you were 
tl1e owner and operator of a certain motor vehicle over and 
upon said G1·anby Street, and at the same time I was lawfully 
in and upon and near and using the snid street. 
And as a result of your careless, reckless a11d negligent op-
eration of said motor vehicle, I was run into and upon and 
knocked down and injured in and about my arms, bend, legs 
and body, which said injuries caused me to suffer physical 
pain and mental anguish and caused me to expend a large 
sum of money in and about an attempt to be cured of my said 
injuries, and I was, as a result of your negligence and said 
injuries, caused to lose a long time from attending to my 
usual occupation and duties and was pernutneutly injured and 
have suffered from thence bitht>rto and will, as a rc<.:ult of 
said injuries, necessarily in the future, liavc to expend fur-
ther sums of money in and about nn attempt to be cnred of 
said iujuries and by renson of my permanent injuries will 
he handicapped in nnd about my usual occupation 
page 14 } and will not be able to enjoy life or pc1·form such 
duties as I could perform prior to the injuries re-
ceived as a result of your said negligence, all of which re-
sulted in damages to me in the sum of F'ifty Thousand ($50,-
. 000.00) Dollars. 
page 17 ~ 
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• 
,vALTER .J. NEE 
By "'\VALTER A. PAGE 
Counsel 
• • 
• 
GROUNDS OF DEFENSE. 
The defendant, Geor~<' "'\Yalfor w·J1iC'lmrd., comes and states: 
as his grounds of defense, the foil owing~ 
I 
v'1. The defendant denies eaC'h nnd Cvt'ry material ailt:?g-ntion 
of plaintiff's notice of motion. · 
<Ji:.. 
·' 
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V 2. The defendant alleges that plaintiff was guilty of neg-
ligence that proximately caused or contributed to cause his 
alleged injuries, and same will be relied upon as a defense to 
this action. 
;:.?.' The defendant. denies that he operated his automobile in 
a reckless, careless and negligent manner, or as specifically 
all,eged in plaintiff's notice of motion . 
.t'4. The defendant says that at the time and place alleged 
in the notice of motion he was operating hh; automobile in a 
proper and careful manner and was guilty of no act of neg-
ligence. 
5. The defendant states that he does not know whether the 
facts exist as to the. nature and degree of plaintiff's injuries 
. and damages as alleged in his notice of motion. 
6. The defendant will relv on all matters of defense that 
may develop at the trial of this action. 
7. And the defendant re~erves the right to amend this state-
ment of grounds of defense at any tin{e prior to trial. 
GEORGE ·wALTER W"HICHARD 
By E. L. RYAN, JR., 
Of Counsel 
• • 
page 20 ~ Commonwealth of Virginia: 
To the Sergennt of the City of Norfolk, Greeting: 
·wE COl\fi\IAND YOU That you summon \Valter J. Nee to 
file answers to the attached interro~mtories, before the Clerk 
of our Circuit Court of the City of Norfolk, at the Clerk's 
Office thereof, within twenty-one clar~ from the date of serv-
ice of the interro~atories upon you, which may be used ag 
evidence on behalf of tile defendant in n cPrtnin matter of 
controversy in our snid Court hef ore the .T udge dependh,g 
ancl undetermined between "\Yalter .J. Nce1 plnintiff, and 
Georg-e ,valter Whichard, cl<.>fendant. 
And hnve then and there this writ. 
WITNESS, ,v. R Hnnckel, Clerk of our snid Court. at 
}1is office the 29tl1 day of ,January, 1951, in the 17flth year of 
the Commonwealth . 
• • • • 
6 Supreme Court of Appeals of Virginia 
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INTERROGATORIES. 
Pursuant to Sections 8-320 to 8-323 of the Code of Virginia 
(1950), George \Valter Whichard, calls upon the plaintiff to 
answer upon oath the following interrogatories to be used in 
evidence on behalf of the said George ·walter ·whichard at the 
trial of this case: 
1. \Vere you gninfully employed on April 16, 1950, nnd if 
so, where were you so employed? 
2. If you were not gninfully employed on April 16, 1950, 
did you have any prospect or promise of such employment 
subsequent to April Hi, 1950 2 
3. ·what person or organization promised you such employ-
ment? 
4. \Vhat wns the unme of the specific person with whom 
you had your dealings and who promised you employment'? 
5. \Vhat wns the rate of pay, either daily, weekly, or 
monthly, prpmised you by snid person for sul'h employment? 
6. \Vlmt type of work would you have been requirP.d to per-
form in such employment ! 
7. \Vere you qunJified and able, physically or otherwise.1 to 
perform such work? 
It is requested that the answers to the above interro~atories 
be filed with the clerk of the aforementioned court within 
twenty-one days from the date of service of the interroga-
tories upon you. 
page 24 ~ 
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• 
GF.ORGE \YALTER "WHICHARD 
By E. L. RYAN, JI{., 
· Of Counsel 
• 
• • • • 
ANS\VEH TO I~TERHOGATORIES. 
Pursuant to interro:ratories the plaintiff "-r alter .T. Nee, 
comes and states as his answers thereto the following: 
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1. That he was not gainfully employed on April 16th, 1950; 
that he was previously employed in the General Dispatch Of-
fice, Building V-54, United States Naval Air Station, Norfolk, 
Virginia, in February, 1947, as a Storekeeper, at a salary of 
$2,450.00 per aunum; that he was employed continuously in 
that position until October 27th, 1949, when the Navy Depart-
ment reduced the number of its civilian employees; that by 
virtue of accumulated leave, he received wages until ,J auuary 
11th., 1950; that prior to 1·eceiving notice of termination of em-
ployment, having received information that n reduction in 
employees was contemplated~ ho applied for the position of 
Storekeeper on Murch 29th, 1949, at the Board of the Unitud 
States Civil Service Examiners, Hampton Boulevard, Nor-
folk, Virginia, and was notified on l\Iay 17th, 1949, that J1is 
name hnd been placrd on the register. 
2. Thnt he did lmve proRpect of employment subsequent to 
April 16th, 1950. 
3. That the United States Naval Supply Centu, Naval 
Base, Norfolk, Virginia, inquired as to his avnilnbHity on 
~July 1st, 1950; that he was not available, due to injuries which 
are the subject matter of tl!is suit, and as a result thereof 
advised he would he available on August 22nd, 1950; that 
he reported for work Au~ust 28th, 1950, ns Store-
page 25 } keeper, Building 104, Disposal Building;, Naval 
Supply Center, Naval Buse, Norfolk, Virginia 
(this due to liis disability), wl1ere he worked until the middle 
of .January, 1951, when, at his re<1uest due to wenther condi-
tions he wns trnnsf erred to Building 143, where he lms con-
tinued to wot·k until the present. But, by rea~on of the perma-
nent injuries he l'eceivecl, which are the subject matter of 
this suit, he hns suffered physical pnin and mental anguish 
and is Jrnndicnpped in and about his occupation and enjoy-
mcmt of life, which handicap is becoming- progl'esi-:ively ,vorse. 
4. That he wa8 nskecl w]1ether he was nvailable on ,Jnh0 21st. 
1950, h~r A. C. Stanton, Naval Supply Center, Nnvai" Base, 
Norfolk, Vir~inia. 
5. That the rntc> of pa~· for the job for which he was regis-
tered nnd for which inquiry was made as to whether or not 
he was nvailnble, was $2,4n0.00 per annum. 
6. That he ,,mtdd have bt>en required to perform the duties 
of Storekeeper in such employment. 
7. Thnt, as pointed out above, he was not physically quali-
fied to perform snch work as a result of the injuries received, 
which are the subject matter of this 1mit, but that he was 
-otherwise qualified and able to perform such work. 
'\VALTER ,T. NEE 
• • • • 
.. 
8 Supreme Court of Appeals of Virginia, 
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MOTION FOR A BILL OF PARTICULARS OF THF ... 
D.l!}FENSE. 
The plaintiff moves the Court to require the defendant to 
file the particulars of his defense to each of the allegations,, 
as set forth in the Notice of .Motion. 'rhe general denial of 
the allegations, as set forth, does not inforn1 the plaintiff of 
the true nature of the (fofcuse to the allegations of negligence 
on the part of the defendant, and the plaintiff moves that tbe 
defendant be required to answer the several allegations of 
negligence by giving the particulars, as provided for iu the 
rules of Court~ part three, Rule 3:18 (d). 
The defendant, in paragraph two of his grounds of defen~e 
filed herein, states that lie will rely upou the contributory 
uegligence of the plaiutiff as a <lefense to this action. 
NO\V, THEREFORE, iu accorclance with the rules of 
Court and Section 8-112 of Code of Virginia of 1950~ the plain-
tiff moves the Court thn t a statement of the particulars of 
the negligence on the part of the plaintiff, which will be reli~d 
upon as a defense, be fully stated. 
WALTER J. NEE 
By: VIVIAN L. PAGE, 
Counsel for Plaintiff 
• Cl • 411 • 
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BILL OF PARTICUL.AHS OF THE DEFENSE. 
Now comes the defendant mu.I states his particulars of de-
fense to the claim of the plaintiff, as follows: 
1. The dcf endant has h<'<'ll called upon by the plaintiff, io 
particularize Ilis, the clef<'nclnnt 's, cl<'nial of plaintiff's seve1·af 
allegations of negligence as chnrg-ecl in the notice of motion. 
In the notice of motion the plaintiff charges, in gimeral and 
unspecific language, that the defenclant was guilty of "care-
less, reckless, and negligent operation of said motor veI1iclc.'" 
George ·walter Whichard~· ,valter J. Nee. 9 
Defendant has denied this generally in section four ( 4} of the 
grounds of defense., and in section five (5) thereof avers that 
he operated his automobile in a proper and careful manner 
and was guilty of no act of negligence. Unless, and until, the 
plaintiff particularizes as to the alleged acts of negligence, 
the defendant cannot nnswer with particularity. The defend-
ant, the ref ore, says that he is not required to answer furtl~er 
the first paragraph of plnintiff's motion for a bill of particu-
lars of the defense. 
2. The particulars of the defense of contributory negli-
gence of the plnintiff arc (a) the plaintiff at the time of the 
accident was intoxicated, and (b) his own statements aud ad-
missions following the accident, which have been reduced to 
writing, and arc herewith set out ad verbatim: 
''Norfolk, Va. 
April 17, 1950 
"I, ,vnltcr J. Nee, Jr. age 51, single, unem-
page 29 ~ ployed, and living at U335 Buckman Ave., Norfolk, 
· Va., state: 
"On April 16, 1950, about l :::30 A. ?\I. I was on Granby St., 
Norfolk, Va. in the 8800 Block and was stnnding on the east 
cm·b facing west across the street. While I was standing · 
there, a car came by going north, and thinking it was a taxi, 
I hailed it but it did not stop. .After this car passed I saw 
another car going south 011 Granby St. and I crossed to the 
middle of the street to hail this car, thinking that this car also 
migllt be a taxi. I tlwn got iuto the pavement of the south-
bound lane to try to hail this ca1· and stopped there trying to 
stop it when it wns coming toward me and was about 15 or 
20 ft. north of where I was standing. This car did not stop 
but kept coming townrcl me. I jumped toward tl1e center 
m1d east side of th<' street hut the car struck me and I was 
unconscious. I don't know just which part of the car struck 
me. At the time of the ncci(font, the weather was clear and 
the pavement was dry. The place of the accident was about 
10 or 15 ft. south of an inters<1c•tion hut I don't know the 11ame 
of the intersecting st rC'ct. There is no traffic light at this 
intersection. "rhen I was hit I was about 10 or 12 ft. from 
the nearest street li~ht. I hncl just gotten off the bus at :\Iaple 
Ave. and Gnnbv St. about JO or 12 minutes before the acci-
dent. I was nloiw at the tim<1. I did not see anyone standin~ 
. around the vicinity at tit<' time. I have read the 'above 2 pag-e'.$ 
and they are true.'' -
(Signed) ,v. J. NEE 
10 · Supreme Court of Appeals of Virginia 
Further answering the dc.1 fe11dn11t says that the plaintiff 
was guilty of the following ucts of negligence: 
(1) The plaintiff failed to kcc>p and maintain a proper look-
out. 
(2) The plaintiff cross the street between intersections and 
not at the intersection of ~treets. 
page 29A ~ (~) The plaintiff tlid not cross tbe street at a 
right angle. 
( 4) The plaintiff placed himself in a position of peril by 
mo\"ing from a place of relative safety. 
(5) The plaintiff mmecessariJ~, exposed himself to clanger 
by standing on n rondwny in the fn<'e of an oncoming- vehicle, 
in the nighttime, nncl did not properly exercise his faculties 
to remove himself from dm1ger, although adequate time and 
opportunity was pre:-:entcd to him. 
(6) The plaintiff did not exercise his last clear c>lmnee to 
avoid the accident. 
(i) The plaintiff wholly nnd completely failed to exercise 
reasonable care for his own safety. 
Pursuant to Rule ;; :11 of the Hules of the Supreme Court 
of Appeals of Virgfoia the cfofendnnt cnlls upon the plaintiff 
to admit or deny, in writing1 the severul nllcgntions of this 
bill of particulars of the defense. 
• 
page 31 ~ 
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OF.OROlij WALTER 'WHICHARD 
By F.. L. HYAN, .TH. 
Of Counsel 
• • • 
• • • 
:MOTION TO STRTKF. A LL1;-:01~D "WRITTEN STATE-
MENT FROM THF, RILL OF PARTICULARS 
OF THE DEFENSE. 
Now comes the plnintifT nml movcs the Coul't to strike from 
the Bill of Particnlnl's of the DefC'11sc thnt portion ,vhich pur-
ports to he a written statC'ment siirn<'d hy the plaintiff dated 
at Norfolk, Virginia, April 17th, Hlf>O. 
The plaintiff movC's the Court to strikC' from the Bill of 
Particulars of th<' defcmdnnt :rn n1IC'!ted writt<'n statement be-
cause same would not he nclmissih]e in evid,ence, being ex-
George Walter W11ichard v. ·walter J. Nee. 11 
pressly barred by Section 8-293 of the Code of Virginia, 1950, 
which expressly prohibits an ex parte statement in writing 
.as to the facts or circumstances a ttencliug the wron~ful act 
or neg•lect complained of, and to allow sume to' bo gotten in 
the record in the manner attempted woulcl be accompli~hing 
by indirection that which is directly prohibited. 
• • 
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,v ALTER J. NEE 
Bv: VIVIAN L. PAGE 
w Of Counslll 
• • • 
• • • 
ORDER. 
This day came the plnintiff and moved the court to strike 
section 2(b) from the bill of particulars of the defense, here-
tofore filed by the defendant, which incorporates a written 
statement allegedly si~1"J1ecl by the plaintiff, on the ground that 
snme violates the p1•ovisions of Section 8-293 of the Code of 
Virginia: 
Said motion having been arµ:ued by the parties and ma-
turely considered by the court, it is ordered that said motion 
be sustained with leave to the defendant to amend by stating 
the facts contained in said statement in general or narrative 
form. 
To all of wl1ich the defendant by counsel duly excepfod . 
• • • • 
page 34} 1 P. 
The Court instructs the jury that it is the duty of the 
driver of a motor vehicle to keep a proper lookout and to keep 
l1is car under p1·opcr control and if you believe from tl1e evi-
dence tlmt the defendant failed in his duty in either respect 
then he was negligent and if you believe that such negligence 
was the sole proximate cause of the plaintiff's injurv, YOU 
should find for the plaintiff. w • 
·aranted X. 
l\Iar. 19, '51. 
C. H. J. 
lz Supreme- Court of Appenls of Virginia 
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The Court instructs the jury that under the law the opera-
tor of a motor vehicle at the place where the collision oc-
curred,. is prohibited from driving said motor vehicle at a 
speed exceeding 35 l\f. P. H. and if you believe from the evi-
dence that the defendant wnH driving his automobile at a 
speed exceeding that provided by law~ then he was ul!gligent,, 
and if you believe such negligence was the sole proximate 
cause of the injuries to the plaintiff, ilien you should find for 
the plaintiff. 
Refused X. 
Mar. 19,, '51-
page 36} 
C. II. J. 
:JP. 
The Court instrncts tlw jury that under the Jaw oi Virginia)' 
nt intersecting streets where there are no traffic lights t1•ll-
traffic officers,. the pedestrian has a superior right-tirnt is,. 
the right to cross from one side of the street to the other in 
preference or priority over vehicles-and drivNs of vehicles. 
must respect this right and yield the right-of-way to pP.des-
trians. The pedestrian "s right-of'-way extends from one side· 
of the street to the other. It docs not begin at any pa rticula i-
point in the intersection, nor does it end at any particular 
point. It begins on one side of the street and extends until the· 
pedestrian in the exercise of ordinary care has negotiated the 
crossing, and if you believe from the evidence that the collision 
occurred at a regular pl'dcstrinn crossing, as the plaintiff con-
tends he did, it was the duty of the defendant to have yielded 
the right-of-way to him or to have changed his course, slowed 
down, or come to a complete stop, if necessary, in order tlwt 
the plaintiff might havP. safely nncI expeilicio-usly ncgotiatecT 
the crossing, and if you bcliov<.• from the evidence that the de-
fendant did not comply with these provisions of the lnw, nml 
l1is failure to do so in any respect was the sole proximatr1 
cause of the injury to the plaintiff, then you should find for 
the plaintiff. 
Refused. 
iiar. 19, '5I. 
C. II. J. 
George Walter Whichard v. ·waiter J. Nee. 13 
page 37 ~ 4 P. 
The Court instructs the jury that while the burden is upon 
the plaintiff to prove the negligence of the defendant by the 
preponderance of the evidence as being the proximnte cause 
of his injury, that wlwn as in this case., the defendant relies 
upon the contributory negligence of the plaintiff as a defense, 
the burden is upon the del'endant to prove by a preponderance 
of the evidence that the plaintiff was guilty of negligence, 
which proximately contributed to his injury. 
Refused. 
Mar. 19, '51. 
page 38 ~ 
C.H. J. 
5 P. 
The Court instructs the jury that although the plaintiff had 
negligently placed himself in a position of peril, yet if you 
believe from the evidence that after the defendant saw or bv 
the exercise of reasonnble care should have seen the plaintiff, 
nnd by the exercise of reasonable care had a lnst clear chance 
to avoid inflicting the injury upon the plaintiff and failed to 
exercise such care, you should find for the plaintiff. 
Granted X. 
March 19, '51. 
C.H. J.· 
page 39 ~ 6 P. 
The Court instructs thC' jm·~· that if yon find the plaintiff 
is entitled to recover for his injuri~s received in this collision, 
then in assessing his damnp;cis, you should take into considera-
tion his physical injuries; his pl1~'sicn 1 pnin and mental an-
guish; his medica.I and hospital expenses; his Joss of time from 
employment, and such disahility as shown by the evidence re-
sulted from his injuries or will in the future result from them, 
and such pain as he will f-;Uffer in tl1e future, as shown by the 
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evidence and asscsi:- his damages in such sum as will reason-
ably compensate him therefor, uot to exceed the amount sued 
for. 
Granted X. 
Mar. 19, '51. 
C.H. J. 
page 40 ~ (8). 
The Court instrncts the jury that if you find from the evi-
dence that the plaintiff ""alter J. Kee, started across Grnnby 
Street at an intersection, when the automobile of the defend-
ant was a reasonable <fo:tance from the intersection, you are 
instructed tllat he hnd the right-ol'-wnv over the said auto-
mobile., and it wns the duty of the def'eiidant to either change 
his course, slow clown, or come to :1 complete stop if 1wc~ssary 
in order to permit the plaintiff to safely and exvediciously 
make tl1e crossing, nml if you find that on the occasion in ques-
tion the plaintiff was exercising due care for his own safety 
uncl that the defenclnnt disregarcfod his duty, as above set 
out, and that same wns the proximate cause of the plaintiff's 
injury, you should find for the plaintiff. 
Refused. 
Mar. 19, '51. 
pnge 41 ~ 
C.H. ,T. 
DI. 
The court instructs the jury that where a plaintiff im•okes 
the doctrine of the Inst clC'ar clmnre ns the baRis f01· a re-
co,·ery, then tl1e doctrine is subjert to, and measured h)\ the 
following: 
1. The doctrine applil'R to a plnintiff as well as n clcfcnd-
nnt, nnd if the jury heli<'ve from the evidence that the plain-
tiff likewise saw, or in the exerciRe oi' orclinan• care, sl1ould 
Jmve seen, tbe defNHlant in tirnl' to have avoided bc>in~ struck, 
then the plaintiff Iikewis<> had n lai:;t <'lear chance to avoid the 
accident, and therefor<> C'mmot reco,·er. 
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2. The doctrine is not to be considered as wiping out or 
:superseding the defense of contributm·y negligence. 
3. It is a rule that must be applied with caution and its ap-
plication is not to be extended to become in fact a rule of com-
parative negligence, wbereby the jury seeks to decide the is-
sue by a determination of which party was most negligent. 
4. The plaiutiff is not entitled to recover under this doc-
trine on mere peradventure. The burden is on bim to show 
by a preponderance of the evidence that he was in a situation 
of peril, of which he was unconscious or from which he could 
not by the exercise of reasonable care extricnte himself, ancl 
that after bis peril was discovered, or ought to have been dis-
covered, the defendant bad a last clear chance to save him 
by the exercise of ordinary care. 
5. If opportunity to avoid the accident was as available 
to the plaintiff ns to the defendant, the defendant is not liable. 
6. The doctrine implies thought, appreciation, mental direC'-
tion, and presupposes the lapse of sufficient time for effective 
action. A mere possibility that the defendant had 
page 42 } sufficient time after the peril was discovered, or 
ought to have been disC'overed, is not sufficient to 
bring him within the purview of the doC'triue. 
Refused X. 
l\far. 19, '51. 
C.H. J. 
pnge 43} D II. 
The court instructs the jury that tbe doctrine of last clear 
d1ance applies equally to both the plaintiff and the defendant. 
Therefore, if you believe from the evidence in this case that 
the plaintiff saw, or in the exerci8e of ordinary care, should 
lmve seen, the defendant's approaching automobile in ample 
time to lmve, in the exercise of orclinarv care, avoided being 
·struck thereby, then your verdict shoula'be for the cfofenrlant. 
Granted X. 
Mar. 19, '51. 
C.H. J. 
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page 44 ~ D IIL 
The court instructs the jury that in tliis case the plaintiff· 
was guilty of contributory negligence. 
Granted X. 
}far. 19, '51. 
page 45 f 
C. H. J. 
D JV. 
The court instmcts the jury that in determining the issues: 
in this case you must take into consideration that the mind~ 
nnd muscles of men are not so co-ordinated as to be nhle to 
net instantly upon the first appearance of danger; o-r by the 
exercise of orclinary care should have seen danger. 
Granted~ 
~Iar. 19, '51. 
page 46 f Virginia:-
C.H. J. 
In the Circuit Court of the City of Norfolk, on the 19th day 
of i\Iarcb, in the year 1951. 
Tl1is day came again t!w parties, hy counse·l, nnd thereupon 
came a jury, to-wit: Ira Cahoon, W. D. ,vooclruff, .J. S. l\fc-
· Kevitt, E. Jacobs, 0-. T. D:m~btry, C. F. Smith and C. E. 
Treakle, who were sworn to well and truly try the issue-
joined, and Irnving fully J1earcl the evidence nn<l argument of 
counsel returned their verdict in the following word~ nnd 
figures, to-,vif: "\\Te tJIC jury find for the pJnintiff the SUffi 
of $8',500.00". And thereupon 1micl clefenclant, by counsel, 
moved the Court to set aside the verdict of the jury and grant 
I1im a new trial on the grouncls tliat fliat the same is contrmY 
to the law and the evidence; mul tlle further hearing is l!Oti-
tinued on said motion. 
• '* • 
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page 47 ~ Virginia: 
In the Circuit Court of the City of Norfolk, on the 23rd day 
of April, in the ycni· 1951. 
This day came again the parties, hy counsel, and the mo-
tion for a new trial heretofore made herein having been fully 
heard and maturely considered by the Court is overrn1ed. 
vVhereupon it is considered by tho Court that suid plaintiff 
recover against said defendant the i-;nm of Eighty-Five Hun-
dred ($8,500.00) Dollars, with legal interest thereon from the 
19th day of 1'Iarch, in the year, 1951, till paid, together with 
his costs about his suit iu this bclrnlf expended, to which ac-
. tion of the Court said cfof cmdant, by counsel, du]y excepted. 
And said defendant hnving indicated l1is intention of ap-
plying to the Supreme Court of Appeals of Virginia for n 
writ of error and supenu:d,•as to the foregoing judgment, it 
is ordered that execution upon said jucl~ment be suspemlecl 
for the period of eighty-one days (81) from the date hereof, 
upon said defendant, or some one for him, entering into aml 
acknowledging a proper su~pending bond before the Clerk 
of this Court in the pcnn1ty of ten thousand ($10,000.00) dol-
lars, with surety to he nppro,·cd hy said Clerk, and with con-
dition according to law . 
• • 
page 3 ~ ,v ALTER .J. NEE, 
the plaintiff, having been first duly sworn, testified 
ns follows: 
Examined by l\Ir. Vivirm Pngc: 
Q. ~fr. Nee, state your name, please. 
A. Walter J. Nee. 
Q. And 110w old are you, -:\Ir. Nee? 
A. I will be 53 in Scptem ber. 
Q. W11ere nre you emp1oyed f 
A. Naval Supply Center. 
Q. At the time of this accident, where were you employed? 
A. I was unemployed. 
Q. Hnd you been emp]oycd before this time 1 
A. At the Naval Air Station. 
Q. State to the Court and jury in your own way ,vhere you 
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Jiatl been and what happened 011 this evening when you were 
injured. 
A. ,veil, I got on the bus, I guess it wns about 12 :30, at 
Granby Street and College Pince. 
page 4 ~ Q. Where had you been? 
A. I hacl been to the l.::lks Club. Like l say, I was 
reading the Daily Mirror, which I pick up every night if I 
nm down town, to pass the time away. 
,vhenthe bus stopped, I saw the light and I thought it was 
:Maple Avenue, and I got off. When I wns cutting across 
the street-there is n park this way, but there is not a park 
up Granby Street-I saw lights, and I thought they were 
about two blocks away, so I started to cross. I don't know if 
I had gotten half wny or right. in the middle, or something, 
when I heard these brakes sqiwnk. I was goi11g to try to get 
hack, a11cl the automobile hit me. 
Q. Come up here, l\Ir. N" cc. (Does) Docs that photo-
graph-
l\fr. Vivian Page: olr. Rya11, I will mark this No. 1. 
The Court: It will he marked "Plaintiff's Exhibit No. 1." 
l\Ir. Vivian Pago: If Your Honor will mark them all at 
this time to save time-
(Received and marked "Plniutiff's Exhibits l, 2 and 3. ") 
By Mr. Vivian Page: 
Q. Mr. Nee, ~'OU have a photograph before you 
page 5 ~ which is marked "Plnintiff's Exhibit No. 1." 
Mr. Vivian Page: I show that to you gentlemen of the 
jury. You might pass it arou11d so you cnn see whut we are 
talking about. 
A. ,Juror: Is this the Ocean View Boulevard? 
l\fr. Vivian Page: Yes, sir. This is the Ocean View "Boule-
vard coming from Ocean View to Xorfolk. That is the south-
1,ound lane, and this is the north-hound lnne. This is the cen-
ter place where the cn r tracks usecl to be. 
By :Mr. Vivian Page: 
Q. l\Ir. Nee, using thii- photogrnph, from which side of the 
street had vou come when vou got off the bus? 
A. Over 'here (pointing): ' 
Q. The picture, tho way it is now, shows that this is for 
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-south-bound traffic and that is for nortl1-l>ound traffic. Now 
take the pencil and just mark from which sicle of the street 
you came. 
· A. I came from over 11ere. 
Q. To where? Just make a mark over ]1erc where you came 
from. 
A. (Does as requested). 
Q. Wl1erc were you when you saw the automobile coming¥ 
A. Just about right here before I stepped on the concrete 
(indicating). . 
page 6 ~ Q. How far was the automobile down the street 
wl1en vou saw it f 
A. I imagine 'about two blocks. The wny this t11ing here 
is, it looks in pretty good shape right there. 
Q. In otl1cr words, where that automobile is looks about 
where it was i 
A. Yes, sir. 
Q. Can you tell the jury on which side of the south-bound 
1rnffic he was? 
A. He was on mv side. 
Q. He was on yo·ur side T 
A. Yes, sir. 
Q. ,vhat did you do then? 
A. I started across the street; I started across the street 
here (indicating). 
Q. l\foke a mnrk the1·c where /OU started to go across. 
A. I can't make much of a mark on this. 
The Court: Use a pen. 
By )fr. Vivian Page: 
Q. Mark it according to tlie way tl1e street runs, if you can. 
A. I don't know what you mean. 
Q. In other words, state whether you were going straight 
:across the street or at an angle, or how you were going. 
A. I was practically going strnight. 
page 7 ~ Q. That does not show it, I think, the way you 
are mnrking it, does it? 
A. If it was at an angle, I would have to be going this 
wav. Q. When you got to that point, where was the automobile? 
A. Like I say, before I left here the automobile wns so far 
mrny that 1 did not even think nothing about it. 
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Q. \Vhen you got out to that point, where did you sec the 
automobile f 
· A. I got almost across the street when I heard the squeak-
ing of brakes, or something. Vvhen I looked up, I guess I 
tried to turn around, because I sprained this right ankle. 
I passed the middle of the road. 
Q. You tried to turn aroun<l 1 
A. Yes, sir. 
Q. ,vhat hnppenedj 
A. That was when he hit me. 
Q. You say that you heard the brakes squeakirrgt 
A. Yes, I heard the brakes squeaking. I heard him put on: 
brakes. · 
Q. Let me ask you this~ You say he was coming clown the 
side of the street nearest to where vou started to cross when 
you .first saw him? · ' 
page 8 ~ A. Yes, sir. 
Q. Where wus he when you heard the brakc8' 
squeaking¥ 
A. He must have been right on top of me. 
Q. I mean, on which side of the boulevard was he then! 
A. He was on my side; over on this side. 
Q. Indicating· by that that he was on the west side¥ 
A. Yes, sir. 
Q. ·when he turned from the east side to the west sicle1, 
are you in a position to state with any certainty, or any rea-
sonableness, about how far he was down the boulevard when 
he started turning over to where you had gotten 1 
l\Ir. Ryan: I object. 
The Court: Objection sustained. He Jias already testified 
that when he got to the point just where he was hit, he did 
not pay any attention from the time he first saw it w1til hc-
I1eard the brakes squeak, and then he wus hit. 
A. I say, when I heard the brakes squeak, it was all over. 
Mr. Vivian Page: I did not unclerstnncl him to say that. 
(That portion of the testimony was read by the reporter.) 
page 9 ~ l\fr. Vivian Page: He said that when be heard the 
brakes squeaking, it was all over. it was 011 him 
tlten. 
George ,valter Whichard v. ·waiter J. Nee. 21 
Walter J. Nee. 
By :Mr. Vivian Page: 
Q. Is that correct Y 
A. Tliat is what I say. 
By the Court: 
Q. He was right on you when you heard the brakes squeak1 
A. It was so quick, Your Honor. 
Q. You don't know how fn r away he was l 
A. No, sir. I could not say how fnr away be was. 
By l\fr. Vivian Page: 
Q. How far away was he from you when he came from 
the east side to the west side, is the question I was asking 
you. 
l\Ir. Ryan: I object to that, Your Honor. 
The Court: He has already testified that from the time 
he put his foot on the concrete, at which time the automobile 
was a great distance away, he did not pay any more attention 
to it. He tl1ought it was so far away that he did not l1ave to 
bother with it. The next time he knew about it, the brakes 
were squeaking. 
page 10 ~ By The Court: 
Q. Is that what you said? 
A. l\Iy idea was when I started across the street, I did not 
think I would have to worry about it. 
By Mr. Vivian Page: 
Q. Did you see him any more after you started across the 
street until he struck you? 
A. No, sir. 
Q. ,vhen you say be started to turn, bow far was he away 
from you? Can you state nbout that? 
A. ,vell, I mean, right off-hand, about from here to that 
wall. 
Q. That was when he started to turn f 
A. Yes, sir. 
Q. He was that far from you then? 
A. I thougbt if I could get back, I would he clear. . 
Q. As a matter of fact, how far had you gotten across at 
the time you I1eard the brakes 1 
A. · I lmd gotten on the other side. 
Q. You bad gotten on the other side of the center of that 
street? 
A. Yes, sir. 
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Q. And tlmt was when you heard the squeaking of brakes f 
A. Yes, sir. 
Q. Arc you positive that you had passed com-
page 11 ~ pletely the center of the streeU 
A. Yes, sir. 
Q. Go back and take the stand. 
A. (Does as requested). 
Q. As to photograph No. 2, what does that show or indi-
cate? Does that show the place where you were crossing? 
A. Right along there (pointing), yes, sir. 
Q. Is that sidewalk across the street the sidewalk that 
would come along here if there was a sidewalk straight 
across? 
A. Yes, sir. 
Q. I hand you Photog-raph No. 3 nncl ask you if that was 
taken from the other side of the street from where you had 
come? 
A. Yes, sir. 
Q. Tell the Court whether or not you were at tlle street 
intersection when vou were struck? 
A. Yes, sir. · 
l\fr. Vivian Page: That is all. 
:Mr. Ryan: Your Honor, I woulcl like to make a motion. 
The Court: The Com:t will ask ask the question: 
By the Court: 
Q. After yon reaclwd the center of the south-
page 12 ~ bound lane, hard surface, what did you do, if any-
thing? 
A. I was going· to cross the street. 
Q. You were looking toward the place to which you were 
going? 
A. Yes, sir. I ha<l seen the automobile, and it was too far. 
Q. You did not bothl'l' nbout the nutomohile from the 
time you first saw it until the time it hit you f 
A. Yes, sir. 
Q. You did not see it until it hit you Z 
A. I just said I saw it. 
Q. You saw it way away? 
A. Yes. 
Q. Did you ever see it at any other time between the time 
you first saw it and tlie time you were hit? 
A. Yes, sir. 
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Q. How fnr from you? 
A. From here to this wall, I guess. 
Q. That close? 
A. Something like that. 
:Mr. Ryan: Let tl1e record show tho distance. 
Bv the Court: 
·Q. Would you say that was three and a half feet? 
:Mr. Vivian Page: He said over here (pointing). 
A. I would say 15 to 20 feet. 
1mgc 13 } By 1\1 r. Vivian Page: 
Q. "\Vl1ich side of the· street was he on wl1en you 
first saw him coming down the highway? 
A. He was on the lef t-11and side of the street. 
Q. And which side was 110 on when he struck you? 
A. Right-hand side. 
Q. That was wliat I thought you said. 
~[ r: Ryan: J udgc, we don't agree that this is 15 or 20 
feet. ,v e say it is more like ten or twelve feet. 
(Stepped off by i\Ir. Vivian Page.) 
The Court: Gentlemen of tl1e jury, step out in the hall 
until you are called. 
(The jury was excluded, after which the following oc-
curred:) 
l\f r. Ryan: l\Iay it' please the CoUl't, we move to strike 
the Plaintiff's evidence on the ground that his own testimony 
shows he was guilty of contributory negligence. The plaintiff 
said that he ima~rinecl the automobile was two blocks away, 
nnd when he heard the squeaking of brakes l1e looked up for 
the first time. He said, "The car must bave been on top of 
me." ·wben we got it down to feet, he said the car was ~2 
feet away. · 
I submit he is guilty of negligence as a matter of law. 
page 14 } (The motion was further argued, after which 
the following occurred:) 
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The Court: The Court will overrule tlic motion and let 
all of the evidence in. 
Mr. Ryan: ·we note an exception. 
(The trial was then resumed in the presence of the jury.) 
By Mr. Vivian Page: 
Q. Mr. Nee, state to the jury, not in any medical terms but 
in your own terms, what parts of your body were injured ns a 
result of this automobile striking you¥ , 
A. .My left leg was broken l1cre, they said, in two pJaees. 
Q. Can yoQ talk a little louder and take your hand dowu 'l 
A. I say, it was my left leg. 
Q. Show the jury where it was broken. 
A. Right there (indicating). It is still lopsided. 
Q. They lmvc uot fiuishc<l looking at it. You nre very 
modest, perhaps in wanting to get it covered up. Yon broke 
your left leg there. ·what other iujuries, if any, did you 
have? 
A. 1'Iy rigM ankle was sprained, and I had a black e~·c-
the first one I ever had. I was scal'l'e<l up 1111 over. 
Q. ·were there any injuries to your head, or 
page 15 } arms, or any other part of you 7 
A. I was scarred all in back of my ears. 
Q. How long did you stay in the hospital 1 
A. I just stayed two weeks. 
Q. ·w110 was your doctor? 
A. Dr. Vann. 
Q. Dr. Jolm Vmm r 
A. Yes, sir. 
Q. And he, released you from the ]1ospital in two weeks. 
110w long after that W(>re you confined to your home and your 
bed? 
A. About two montliEI_ 
Q. ,,Then was tlie cast rcm10vecl? Do yon rcmcmher! 
A. August 18. 
Q. ·when wc:re you able to go back to work 'f 
A. August 21. 
The Court: Didn't tile witness fostifv thnt at the time of 
flw nccident Tie was not employed~ · 
1\fr. Vivian Pngc: He wm:, not. if Your Honor nlense. HP 
was just out on leave at. flrnt time. He worked for tlle Om--
ernment and had lcnvc hme. 
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By :Mr. Vivian Page: 
Q. Had you been employed prior to the accident 7. 
A. No, not right at the present time. 
Q. How long prior to that was it that you were 
page 16 ~ employed 7 
A. November 27. 
Q. ·what did you sayf 
A. November 27. That was when I got laid off, and I had 
57 days coming to me. 
Q. ,vhy were vou laid off t 
A. Due to the-=-what do you call it-economy for the Gov-
emment. 
Q. After you had been injur('cl when were you notified by 
the Government that vou conld return to work¥ 
A. About the first of second clay of July. 
Q. \Vere you able tlwn to return to world 
A. No, sir. 
Q. "\Vere you still in the cast 7 
A. Yes, sir. 
Q. After you did g'Ct so that you coulcl retul'n to work were 
you notified by the Gov('rument that you could not return to 
work1 
A. \Vell, I went down there with my cast on, and they told 
me there wasn't no use. Like I say, the 18tb of August they 
to,ok it off, and I went to work the 21st of August. I went to 
work1two or three days before Labor Day, the 28th of August. 
l\lr. Vivian Page: If Your Honor please, the 
page 17 ~ defendant filed interrogatories asking about this. 
· 1\fay I rend this to the jury? 
"i\[r. Ryan: ,ve ohjcct, Your Honor. I admit that tliis 
gentleman was offered employment on July 1 or 2, and he 
returned on Augm,t 21. 
By 1\Ir. Rvan: 
·Q. Is that right? 
A. Yes. 
1\Ir. Ryan: There arc things in there that we do not want 
read. 
By Mr. Vivian Page: 
Q. You stated in here what your salary was at tl1e tim~ 
you were injurei:l, did you not? 
A. Yes, sir. 
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Q. Do you know what that wasf 
A. $2,550.00 a year. 
Q. That was at the time you were injureM 
A. Yes, sir. 
Q. ·when did you say you went back to work¥ 
A. The 28th day of August. 
Q. Could you have gone back to work before that had yon 
not been injured 'l 
A. I could have gone back to work in July, or maybe 
earlier. 
Mr. Ryan: I objec•t to "maybe earlier." ,Tnd~c, 
page 18 } in answer to interrogatories filed, this gentleman 
stated that he was offered employmc.>nt from 
July 1. He just made the remark that maybe he could luwc 
gone back earlier. 
The Court: Gentlemen of the jury, disregard that. 
By :Mr. Vivian Page: 
Q. July was when you ofl'erecl to return 1 
A. Yes, sir. 
Q. But you ;were not able to? 
A. Yes, sir. 
Q. ,vere you offered work at any other place¥ 
A. Yes, sir. 
l\f r. Ryan: I object. The~e i11t(ltTogntories were nclclressccl 
to this p;entleman to cover these specific quest.ion. He says 
nothing in those answers nhout })(ling- offered employment any-
where else except at the Naval Base. 
Mr. Vivian Pnge: You won't let mo read them. 
l\fr. Ryan: He said one place: The Naval Base. 
The Court: He is bound by his sworn answers. 
l\fr. Vivian Page: He sayH that he was offered work at 
other places. 
l\fr. Rynn: I ask the C'ourt to instruct the jury to clisre-
ga rd Mr. Pa~e's statement. 
The Court: The jury can always disregarrl mm,t 
page 19 } anythinJ? tlmt lawyerH sa:v which is not evid<'nce. 
:Ur. Vivian Page: I am just trying to find out. 
By :Mr. Vivian Page: 
Q. In other words. thnt is the only place rou were offered 
work; is that correct? 
A. Yes, sir. 
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Q. w·haU 
A. No, sir, it is not correct. 
l\Ir. Ryan: I object. Those were sworn answers. 
The Court: He is bound by them. 
By l\:lr. Vivian Page: 
- I - I 
Q. It does not make any difference about that. ·when you 
<lid go to work did you go back to work at the same kind of 
work you had done before you were injure<l 1 
A. No, sir. 
Q. To what kind of work did you go back? 
A. As store-keeper. 
Q. Did you go in the same place you went to work before? 
A. No., sir. 
Q. Tell the Court whether or not you had to work under 
different circumstances, and what they are. I don't know 
what they are. They Court and jury do not know those things. 
A. They knew in what condition I was, nncl tbt>y put me 
in a building where I did not have to do much work. 
page 20 ~ The doctor snid I should sit down ·every 15 min-
uteg out of the hour. That was on August 28. 
Around Christmas timt> the building got so cold that it af-
fected my leg and my walking, so that I asked for a transfer 
to a warmer building. 
Around the 10th or the 12th of Januarv thev tramferred 
me to the main building·, wlierc there was b
0
eat in the building. 
Q. Tell the Court and jury whether or not you suffered 
any pain from the injnri(>s, and whether tlley still bother 
you. 
A. It lmrts at nll timos. 
Q. Are you able to walk like you clid before? 
A. No. I am like a monkev when I come down the steps. 
I can't walk down tl1e steps like a lmman being. 
Q. How about when you stand on your feet all clay1 Do 
you have to stand on your feet nt :vour work? 
A. In my present job, yes. 
Q. What effect does it have on you? 
A. I lmve to soak it every night after I get l1ome, and put 
it in a chair every niid1t. 
Q. Is this the amount of your hospital bill1 
A. Yes. 
Mr. Vivian Pn~e: I offer that in evidence, if Yom· Honor · 
please. That is $241.30. 
.. , 
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(Received and marked "Plaintiff's Exhibit No. 4.") 
page 21 ~ By Mr. Vivian Page: 
Q. Is that your doctor's bill 2. 
A. Yes. 
(Received and marked "Plaintiff's Exhibit No. 5.")' 
By Mr. Vivian Page: 
Q. That is $290.001 
A. And the other is $241.30. 
Q. During. the time you were out of WOl'k were you paid 
any compensation for this t · 
A. No; e;xcept ·I had $57-
. 
Mr. Ryan: I object, Your Honor. That has nothing to do 
with it. 
CROSS EX.AiUNATION. 
By Mr. Ryan: 
Q. Mr. Nee, as I understand it, by reason of' Uris accident 
you missed from work, or lost time from work, one n1onth: 
and 21 days; is that right f 
A. I don't know wlmt you are talking about r 
Q. Yon were offered employment on July 1 r 
A. Yes. 
Q. So August 21 was when you actually went back to work r 
A. August 28. 
Q. You lost salnry for one montll and 2R days!' 
page 22 ~ A. Yes. 
Q. Yon were enming npproximatcly $200.00 a: 
month'!. 
A. Yes. 
Q. You stated to tile jury that yon J1acl g-often on me bus 
downtown here after Jeavin~ tlie Elks Club, and you rode 
the bus all tlrn wav out to this street wlterc vou were hmt. 
"Whnt is tlle name of that street r V 
A. Hyde, I believe. 
Q. You were reading a newspaper. Did you read tfle pnpcr 
all the way onH· 
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A. No. I picked up the Mirror just to pass the time away 
on the bus. 
Q. At the time you got to Hyde ,Avenue, at the bu,s stop, 
were you reading the paper at that timet Had yon disposed 
of itf 
A. I was reading the paper at the bus stop, and I saw the 
light, and I got off. 
Q. What lighU 
A. The light in the middle of the street. I thought it was 
Maple A venue. 
Q. You thought it was ::\fople A venue! 
A.· Yes, sir. 
Q. Don't you know that in the 111iddle of the street at 
:Maple Avenue there is a built-up middle section with cement 
curbs, and there is a stop light in the middle of 
page 23 ~ the street Y . 
A. There isn't any stop light. I live on :Maple 
Avenue. 
Q. There is a stop light at Maple Avenue? 
A. But there wnsn 't then. 
Q. But to your left thc1'.e are two, or three, or four stores 
that are lit up, ai·e there not1 
A. No, sir. 
Q. Not lit upf 
A. No, sir, not nt half past 12. 
Q. At that time how many street lights were at :Maple A.,·e-
nuef 
A. 1Vhat do you mean by "street lights'"! 
Q. Poles with lightic-: on them at 1Iaple Avenue at that time? 
A. I don't get you now. 
Q. ,v asn 't the intcrsertion of )Inple Avenue well-lighted 
by three or four lmnp posts? · 
A. :No; one. Right now it has a stop light, but at that time 
I don't think there was onC'. 
Q. W11en you :ret to l\lnple A venue, a street comes in I1ere, 
and a street hcmh; on 1n·om1cl to Ocean View, doesn't iU This 
is goin~ north. "re will put a ''N" up here for "North." 
This is :Maple A venue going; north townnl Ocean View. There 
is a street that eomC's in here. This road goes 
page 24 ~ north to Ocean View? 
A. Maple Avenue c1oes not go north. 
Q. \\There does it go? 
A. It goes west. It does not go toward Ocean View. 
Q. Goin~ toward Ocean Vi<'W, it bends to your right? 
A. Maple Avenue ~oes to the west. 
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Q. Here is Maple An·nue over here. Let's get it straight 
in fairness to you. This is Granby Street I am talking about, 
l\lr. N'ee. \Vhen yon come up here where l\lnple Avenue comes 
ucross, Granby Street bends to the ri.ght going towards Ocean 
View, doesn't it 1 
A. Not much. 
Q. How much Y \Vhat degree? 
A. I don't know. 
Q. And the street bends coming south h\to Granby? "When 
you get here, coming i11to tbis intersection~ there is a two-
lane street over here which is Maple Avenue, isn't itf 
A. Yes. 
Q. And on this side of the street there arc n nurnbc>r of 
store:; 1 
A. Yes. 
Q. It is sort of a business den.•lopment there, isn't it? 
A. Yes. 
page 25 ~ Q. "'here you got off the hus at Hyde Street, 
there is nothing hut residences then•? There is not 
a store anvwhcrc near that intersection? 
A. Not as far as I know. 
Q. Just pure residences, as the pictures will show heref 
·what is your reason for saying that you got off the hns 11.t 
Hyde A venue, and why did you confuse Hyde A venue with 
Maple? 
A. \Vcll, at thnt time I did not know whether it wmi Hyde 
Avenue, or :Mnple, or nothing. I was rending the pnper, 
which I have clone a thousand-I clon 't sav a thousand times. 
I saw the Jight. \Vhen the bus stopped, ·1 got off. ,vhen I 
found out thnt I wus wrong, then I was going to cut across 
the street nnd ;ro on home. 
Q. You were sitting in the seat when the bus stopped, 
weren't you? 
A. Yes. 
Q. Didn't yon look around at 1111 to sec where you were? 
A. Do vou look arouncl-
Q. You· are not supposed to quc>stion me. I am questioning 
yon. 
A. Pardon. 
Q. Diel you look to your rip:ht ont of tllo bus window? 
A. I dicln 't think nothing about it. I just 
pag·e 26 } thonp:M T was home. 
Q. You thougl1t you were at l\foplc Avenue? 
A. I renll)• did. 
Q. You did not tnkc aur look 7 
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.A. Not until after I got off the bus. 
Q. Did you look to the left 1 
A. Not until after I got off the bus. 
Q. In what part of tl1e bus were you sitting, if you remem-
ber? 
A. Ahnost to the rear door. 
Q. And you walked all the way to the front f 
A. No, sir. 
Q. ,vhy didn't you get off at the back door'! 
A. I got off at the closest door to me. 
Q. So you walked all the way -to the front of the bus! 
A. No. I just said that I got off at the rear door. 
Q. And when you first got out of that bus you realized that 
you were not at .Maple Avenue; is that right? 
A. That is right. 
Q. How fm· is Maple Avenue from Hyde Street wh~re you 
got off7 
A. I will sny maybe five or six, or seven blocks at the most. 
Q. How long have you been living out in that area 7 
A. Seven ycnrs tlic 14th day of February. 
page 27 ~ Q. And you have 1·idden the bus out there any 
number of times 7 
A. Street cars and buses. 
Q. Too many times to rememb(.)rf 
A. Yes. 
Q. How far in distance is it from :Maple Avenue to Hyde 
Avenuef 
A. I don't know. 
Q. Can you approximate it for us? 
A. I just said five or six blocks. I really don't know. 
Q. Are the blocks out there of average length, just about 
like anywhere else in the citv? 
A. They might he. I don't know. 
Q. Do they look like it? 
A. I never had the opportunitv to figure out the blocks, or 
-anything, on Granby Street. · 
Q. 1\.s you go north from Hyde Street, the next street is 
·Chester, isn't it? 
A. I don't know. 
Q. Can't you recnll. 
A. I don't know the streets out there in thnt section. 
Q. You don't know whether that is Chester? 
page 28 ~ A. No. 
Q. The next gfreet after that is Bay A.venue, 
where there is a slight bend in Urn road? 
1 
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A. There is a little bend. 
Q. That is Bay Avenue, is it1 
A. I don't know. 
Q. Do you know whether or not the next street is Ocealll 
Avenue'/ 
A. No, sir. I know it is Ocean, Bay and all, but I could 
not tell you where they are. 
Q. The next street is Leicester, isn't it, and the next stre~t 
is Randall Y DQ.-you know 'l 
A. No. 
Q. The next street is Lorengo f Do you know whethl:'r that 
is true or not·? 
A. No, sir. · 
Q. The next street is Gilpin. Do you know whether that is 
true or notY 
A. No. 
Q. '11he next street is Sloane. You don't know that f 
A. No. 
Q. The next street is Belgrave. You don't know that! 
~N~ . 
Q. The next street is Chelsea. You don't know 
page 29 ~ anything· about that 7 
. A. No. 
Q. Isn't it more like 12 blocks. from Hyde Avenue to Maple-
AvenueY 
A. I said a1·ound five 01· six, I thought.. I really den't know. 
I never counted. 
Q. What bad you hncl to drink on the night of this accident, 
Mr. Nee? 
A. ·wen, I lmd had a couple of drinks during tile middle 
of the day, and I think I had two beers that night. 
Q. ·where did you lrnve the drinks in the middle of the 
dayY 
.A. Downtown. 
Q. " 7hereabouts downtown l 
A. Well, I could uot tell you right off; I could not tell you-
I don't have to answer tlmt, do H 
The Con rt: The Elk!-. lmve n 1·i2"ht to serve drinkc;. There 
is no secret about whether the Elks ser,·e drinks or not. 
A. I wasn't at tlte Elks Club, though. 
The Court: He prefers not to say. 
i\Ir. Ryan: If he prefers not to sny; I won't press I1im. 
Judge. 
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By Mr. Ryan: 
Q. But you had two drinks somewhel·e in the 
page 30 ~ middle of the clay t 
A. I said that I had a few drinks in tbe middle 
· of the day, and then I didn't have nothing else until late that 
night when I saw this fellow, and then I had two glasses of 
beer. 
Q. ·what time wns it when you had a few drinks 1 
·A. I would say 1:2 o'clock. 
Q. You don't know how many you had f 
A. I say, "a few." I did not have a whole lot. 
Q. That night how much did you have to drink Y 
A. Two glasses of beer. 
Q. ,v11erc? 
A. At the Elks Club. 
Q. Did you have any whiskey with you Y 
A. No, sir. 
Q. At the time of this aceident, as you started acrose the 
street, there was only one vehicle on this street at that time, 
and that was l\Ir. \Vhichard 's automobile 7 
A. Yes, sir. 
Q. That was the only one you had to look out for Y 
A. Yes, sir: 
· l\lr. Ryan: That is all, .Judge. 
page 31 ~ RE-DIRECT EXA:\IINATION. 
By l\lr. Vivian Pa~e: 
Q. Did l\Ir. \Vhicharcl come to see you Y 
A. One time. 
Q. Did he make nny statement to you~ 
A. He nmcle several. Am I supposed to tell vou what l1e 
said T • 
l\lr. Vivian Page: Just n minute. 
(Counsel confcnecl with the Court outside the hearing of 
the reporter.) 
:Mr. Vivian Pnge: I think, if Your Honor please, I won't 
pursue the question. 
:Mr. Ryan: .Judge, may I make a sup;gcstion f Dr. Henrr 
is here from DcPnnl Hoi::pital. If it is ag-recable, I would 
like to put him on for the defendant at this time. · 
The Court: All right. 
(' 
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page 32 } DR. GEORGE T. HENRY, 
called as a witness on behalf of tbe defendant, hav-
ing been first duly sworn, testified as follows: 
Examined by Mr. Ryan: 
Q. State your full name, please. 
A. George T. Henry. 
Q. Are you a medical doctor! 
A. I am. 
Q. You arc a gTaduate of what university! 
A. Emory University, just outside of ..Atlanta---Emory Uni-
versity School of :Medicine. 
Q. You are now attached to the DePaul Hospital of Nor-
folk, Virginia f 
A. That is correct. 
Q. Just whnt kind of duty arc you assig11ed to~ 
A. At the present time I am assigned to obstetrics. How-
ever~ at the time this trouble came about I was on surgery, 
assigned to the Orthopedic Branch of Surgery. 
Q. On the early morning of April 16, 1950, ,vere you on 
duty when this gentleman, l\Ir. Nee, was admitted to surgery? 
A. I was. 
Q. 1Vill you tell the Court and jury his condition: all thnt 
you observed nbont it, so far ns his sobriety was concel'lled. 
A. He did Jmve tbe odor of alcohol on his h1·nath, 
page 33 } and he wai. in a stuporous state at the time he 
came into the hospital. 
Q. Do you know whetlwr or not he was intoxicated? 
A. That is somethin~ that I cannot say. The only thing 
I can say is that he had the odor of alcohol on him, and that 
he was in a stuporous condition at the time he was admitted. 
Q. How strong wns the odor of alcohol on his breath 'l 
l\Ir. Vivian Page: One drink smells as bad us one hun-
dred. 
A. I can't give any degree. EYery person differs. 
Bv the Court: 
·Q. He was in a stupid eondition? 
A. Stuporous. 
Q. 1Vas that a result of the injuries. or from some other 
cause? 
A. In tbe condition he was, it could either result from in-
juries or from nlcohol. Howe,·er, I will say that ::\[r. Ne<' 
showed no evidence of :my hend injuries that night. At ]nter 
dates he showed no evidence of an~· previous head injuries. 
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])age 34} CROSS EXAMINATION. 
By l\Ir. Vivian Page: 
Q. Doctor, in order that tlie jury may get some idea-he 
was brought in on a stretcher, was he not? 
A. Yes. 
Q. Do you recall what his injuries weref 
A. He had fractures of both bones of his left lower leg-
thnt is, the tibia and fibuln. There was tenderness on one 
side of his chest; I don't remember which. There were X-
ra-rs made of that. There wus no evidence of anv fracture 
or" any rib. That was the primary extent of his injuries that 
I know of at the time he came in. However, he did show 
evidence of bruises over his body. 
Q. Did you notice the lacerations about his head and his 
face? 
A. I do not remember that. 
Q. ·would you be familiar with the hospital report? 
Mr. Rynn: Let me see that. (Handed to 1Ir. Ryan) Judge, 
we object to this. This is a report made by Sister Rosano. 
The Court: Unless it was made by this g-entleman, or made 
by someone under his direction, it is not admissible. 
By l\Ir. Vivian Page: 
Q. I will ask you to look at this and see if t~is 
page 35 ~ was made umler your direction. 
A. Part of it was. 
Q. You don't recall it nll? 
A. No. 
Mr. Vivian Page: I won't offer it, if Your Honor please. I 
withdraw it. 
By l\Ir. Vivian Page: 
Q. The part with regard-
:M r. Ryan: I think he should ask him which part. 
The Court: He may read any part written by him. 
A. This statement was written by me: "This patient wns 
admitted to our Emergency Room on April 16." My state- t 
ment was not exactly that wording, but of that nature. Then ~. 
the X-ray report was given partially under my direction. 
!.;'. 
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I can read that: "X-rays made on April 17, 1950~ showed 
comminutivc fractures in the lower part of the left tibia and 
fibula, about 12 centimeters above the ankle-." 
,By Mr. Vivian Page: . 
Q. Would you mincl explaining to the jury what "comminu-
tive fractures'' are 1 They arc all laymen. 
A. Comminutive fractures arc fractures that-correction-
a comminutive fracture is a break that shows small pieces. 
of bones being broken off in various sections. It 
page 36 ~ is not just a clean sweep across. About the best 
way I could describe it, if you took a plate and. 
broke it into two or more pieces, that would be comminutivc_ 
If you made a clean sweep, it would not. 
Q. If it is <~ommmiitive,. it is subject to being put into, 
splints, or what other treatment has to be done 1 
A. That is something that cannot be answered definitely,. 
because it varies with each individual patient. 
Q. Do you recall in this particular case how badly it was: 
communitive, from the X-rays, or lms it been too long for yott 
to remembe1· that f 
A. I can't remember that. 
OFFICER WILLIAM ARTHUR NICKERSON, 
called as a witness on behalf of the plaintiff, having been 
first duly sworn, testified as follows: 
Examined By Mr. Vivian Page: 
Q . .State your name, please. 
A. William Arthur Nickerson. 
Q. ~fr. Nickerson, you arc a member of the Norfolk City 
Police Department¥ 
A. Yes, sir. ' 
Q. In what capacity were you working on the 
page :17 ~ night of April 16, 1950 f 
A. I was operating l?adio Car 14 at Ocean View. 
Q. Diel you have occasion to go to the scene of an accident 
on the Ocean View Boulevard that evening·'? 
A. On Granby Street, yes, sir. 
Q. ·when you got to tl1e scene of the accident, what did 
you find? 
A. When I ardved there, this gentleman was lying down 
in the street. There were three or four other people stand-
ing around talking to him. He was in the south-bound lane, 
just about one step from the right-hand side. 
George Walter "11ichard v. Walter J. Nee. 37 
William Artkur Nickerson.. 
Mr. Vivian Page: I am offering the officer "Plaintiff's Ex-
hibit No. 2." 
By :Mr. Vivian Page: 
Q. Can you look at this photograph and tell from that 
where :Mr. Nee was when you got there-where he was lying1 
A. Yes, sir. He was approximately in line with this side-
walk here. 
Q. Take your pencil, if you don't mind. 
A. Around in here. 
Q. Tbat is about where he was lying on the street 1 
A. Just about one step from this side here. 
page 38 ~ Q. That is indicating the west side-one step 
from there? 
A. Y cs, sir, the west side. 
Q. Looking at tlle photograph, there is no sidewalk there, 
is there? 
A. You mean on this side f 
Q. Yes. 
A. No, sir. 
Q. On the west side is there a sidewalk? 
A. No, sir. 
Q. How about on the east side 1 
A. On the east side, yes, over here. 
Q. And that is tl1e one that goes west; is that correct t 
A. This would be the east side over here. 
:Mr. Vivian Page: If Your Honor please, while he is 
looking, I am going to get him to punch holes all the way 
through. · 
( Witness does as requested.) 
Bv l\Ir. Vivian Page: 
'Q. I understand that where you put the pencil mark is 
where l\Ir. Nee was in the street! 
A. Y cs, sir, the approximate position. 
Q. ,vas l\Ir. Wbicharcl's car still there at the time? 
A. There was a. car. ,v11ether it was his or not, 
page 39 ~ I don't know. · 
Q. ,Vhere was that with relation to l\Ir. Nee, the 
man who was lying in the street Y 
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A. That would be just north of him. 
Q. Just north of him 1 
A. Yes, sir. 
Q. You mean by that that he was right in front of the car? 
A. Right in fro}1t of it, yes, sir. 
~fr. Vivian Page: Gentlemen, I will give you that photo-
graph so you can examine it. (Does). 
Hy Mr. Vivian Page: 
Q. ,,r ould you be in a position to say approximately how 
manv feet north of him it was? A: ,v en, I don't recall exactly how far it was. I just 
noticed that the car was there. 
Q. ,vas it near or far from him? 
A. It was rather close to him; I would say within 10 feet. 
Q. Diel you in your duty take l\fr. Nee to the hospital? 
A. Yes, sir. 
Q. Are you in a position to state to the Court and jury 
what his condition was at that time; whether he was con-
scious or unconscious, or what 1 
Jmge 40 ~ A. "r ell, he seemed to be unconscious, and his 
leg was broken. 
Q. Did you notice any other injuries about his body? 
A. I noticed that there were contusions on his face. He 
lrncl been hit on his face. 
CROSS EXAMINATION. 
By l\Ir. Ryan: 
Q. You mean scratches? 
A. Yes, sir. 
Q. Did you get dose enong-h to him to tell whether he had 
the odor of alcohol on his breath'? 
A. Yes, sir, he did. 
Q. He did? 
A. Yes, sir. 
Q. But you could not tell whether or not he was intoxi-
cated? 
A. No, sir. 
Q. Was the odor of alcohol on his breath strong? 
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A. I would say it was about medium. The man had been 
,drinking. 
Q. Officer, was anything said to you about the fact that 
this man was carried on the hood of the car some distance 
before it came to a stop J 
A. No, sir. 
page 41 ~ Q. You did not investigate thaU 
A. No, sir. :My job at tllat time was just to 
take the injured man to tlle hospital. 
Q. And you did not investigate anything as to what oc-
·curred prior to hearing the skid marks, or anything? 
A. No, sir. 
RE-DIRECT EXAMINATION. 
By Mr. Vivian Page: 
Q. Diel you, in your line of duty, call any officers to make 
:an investigation? 
A. Yes, sir. "\Ve called the Accident Car. 
Q. You don't know who responded, do you 7 
A. It was Officer Culler and Officer Ketner. 
Q. They responded to your cull to investigate the accident! 
A. Yes, sir. 
Q. You took the man to the hospital? 
A. Yes, sir. 
Q. Did you have another officer with you 1 
A. Yes, sir. 
Q. Wl10 is he 1 
A. Officer Eason. 
page 42 } Mr. Vivian Page: Officer Eason 's testimony 
would be cumulative. 
Mr. Ryan: It is so stipulated. 
The ,Court: It is stipulated between counsel that the wit-
ness now called would say exactly what tl1e witness would 
say who just testified. 
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OFFICER GEORGE C.·CULLER, 
called as a witness on behalf of the plaintiff, having been first 
cluly sworn, testified as follows~ 
Examined by Mr. Vivian Page~ 
Q. State your name, please, sir. 
· A. George C. Culler. 
Q. Jifr. Culler, you are a member of the Norfolk Police 
Department? 
A. Yes, sir. 
Q. Auel were on the evening of April 16, 1950! 
A. Yes, sir. 
Q. Officer Culler, state whether or not you 1·eceived the· 
report of an accident on that night somewhere on Granby,. 
and responded to the call? 
A. Yes, sir, I did. 
Q. 'When you arrived at the scene of the accident, will you 
state to the Court and jury what you found7 
A. ,v11en we arrived nt the scene-:wc took turns,. 
page 43 } me and my partner clid, of making the reports. It 
was his nigl1t to,1nake the reports, so I handled thc-
trnffic. "Te measured the skid marks of the car when we got 
there, and got the information. Car 14 cnniecl him to the hos-
pital. 
Q. ,vm you come up here, if you don't mind. (Does) 
The photograph which I mu handing you is marked '' Plain-
tiff's Exhibit No. 2." It purports to be looking from west 
to east. I ask you if you can take that photograph and show 
from it where the skid marks were on tile street. 
A. The skid marks were on the right side of the street .. 
They started back up here ancl stopped approximately along 
in this vicinity here. 
Q. Where you are pointing as to where approximately the-
skid marks stopped, you have your finger on a pencil hole; 
is that correct 7 
A. Yes, sir. 
Q. Is tllat where you say the skid mnrks came to 1 
A. Yes, sir. 
Q. Looking across the street, state whether af not thnt. 
is approximiitely the same distance from the west side of thc-
street, where the pencil mark isr to where you: 
page 44 ~ found the skid mtt rks f 
A. I don't understand tliat. 
Q. I have probably got it a little confused, myself. Thii-
is tlle west side of the street. Did you examine these skicI 
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marks to knmv wl1ether or not thcv were made bv the car 
that was operated by the man who ran into Mr. Ne.e! 
A. Y cs, sir. The car was still there. 
Q. And how far did those skid marks run on the pavement 
before the point you have indicated 1 
A. 55 feet. 
Q. "\Vas that measurement made by guess, or ,vas it actual 
measurement'/ 
A. By actual tape. 
Q. Officer Culler, state whether or not the street is lighted 
at that corner, or was on the eveninA' you were there1 
A. It was lighted, yes, sir. 
Q. What kind of light was there? 
A. There was a street light on a post. I remember dis-
tinctly, because we did not need any light to measure by. 
Q. You could see sufficiently there to measure the skid 
marks by the lights f 
A. Yes, sir. 
Q. Do you know which side of the car struck 
page 45 ~ him 1 · 
A. No, sir, I could not say for sure. 
Q. "\Vith regard to the position of the car in the street, was 
tltat near him, or was it when you saw the car, when you 
measured up to it? 
A. I could not say, sir. I did not sec where they picked 
him up. 
Q. They had picked him up when you got there 1 
A. Yes, sir. 
Q. Before you got there? 
A. He had been pi'cked up before we arrived. 
Q. You were just pointed out where the skid marks went 
to 1 
A .• Just the skid marks and the c11r, yes, sir. 
Q. You did not see Mr. Nee then at that time, so you don't 
know anything about that. 
A. Not until we went to the hospital. 
Mr. Vivian Page: That is all. 
CROSS EX1:HHNATION. 
Bv 'i\f r. Rvan: 
·Q. :Mr. ·culler, you remember ~Ir. Whichard, don't you Y 
Yon remember ~Ir. ,Vbicl1ard who was driving the automo-
bile? 
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A. Yes, sir. 
Q. You recognize him now? . 
1n1gc 46 } A. Yes, sir. 
Q. At the time of the accident clo you remember 
tlmt you were making out your notes, and so forth, and Mr. 
,vhichard held the flashlight for you on the notes; and, of 
course he was nervous at that time, right after an affair 
like this, and his hands were shaking? Do you recall thnt'l 
A. Like I say, my partner made the notes that night. 
Q. He made the report? 
A. He made the report, yes, sir. 
Q. Do you recall that in measuring the skid maaks, Mr. 
,vhichard used a flashlight to see the skid marks? 
A. I don't recall that. 
Q. You just don't recall it? 
A. No, sir. 
Q. r1ie lamp at that corner hni,; one of these incandescent 
bulbs 't It is not one of those g'l'<.'a t, big frosty globe-type 
lights that are at some of the inh,rsections, is it? 
A. It is not one of the late modeh;. 
Q. You can see from the photograph that it is the old-
style post light? 
A. Yes. 
Q. They are not as bright as the big globe lights that 
are at other intersections, arc they? 
page 47 } A. I can't say. 
Q. Do you recnll that Mr. Whichard was 
dressed in dark brown clothing at that time-I mean, that 
l\fr. Nee, the injured man, was in dnrk brown clothing? 
The Court: He did not see l1im until he reached the hos-
pital. 
By !\fr. Ryan: 
Q. At that time was he dressed in dark brown clothing? 
Do vou recall? 
A·. I don't recall. I don't whether they had him covered 
up or not. 
Q. Do you recall anything about his clrinkingt 
A. No, I could not say. 
Mr. Ryan: That is all. 
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RE-DIRECT EXAl\IIN ATION. 
13y l\Ir. Vivian Page: 
Q. ,vns there anything to indicate to you tlmt he was under 
the influence of liquor, or anytl1ing, at tl)c time? 
A. No, sir. 
By :Mr. Rynn: 
Q. You did not pay any attention to him? 
A. No, sir. 
Q. Granby Street runs north and south? 
page 48 } A. Yes, sir. 
Q. Do you know the width of the parkway? 
Isn't that approximately 40 feet wide? 
A. I don't know. 
Q. Have you ever measured it f 
A. No, sir. 
Q. Did you measure the widtli of the south-bound lane of 
traffic in which l\Ir. Nee was injurccH 
A. No. 
l\f r. Vivian Page: For the purpose of the record, Mr. 
Rynn, 40 feet is correct. 
Mr. Rynn: It has a forty foot center, with a roadway on 
·each side, each being 21 feet wide? 
l\Ir. Vivian Page: That is right. 
Oli'FICER R. M. KETNER, 
-called as a witness on behalf of the plaintiff, having been 
first duly sworn, testified as follows: 
Exmuinecl bv l\£r. Vivian Page: 
Q. State your name, please, sir. 
A. R.. l\f. Ketner. 
Q. Mr. Ketner, arc you a. member of the Norfolk Police 
Department? 
A. Yes, sir. 
Q. ·were you a police officer on the evening of 
page 40 ~ April 16, 1950? 
A. Yes, sir. 
Q. Were you with Officer Culler, who bas just come in here, 
on that evening? 
A. Yes, sir. 
Q. Did you have occasion to investigate an accident which 
occurred on Granby Street in the early morning hours? 
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A. Yes, sir. 
1 Q. State to tile Court and jury what you observed whem 
you got there¥ 
A. Approximately 1 :30 we received a call. W'hen we ar-
rived at the scene one wagon ,vas there attending to a man: 
who bad been struck by an automobile. I found a '49 Ford 
sitting on the right-hand side of the road, headed south on 
Granby Street, in front of 8815, with 55 feet of skid marks 
behind it. The man who was hit was then placed in the wagon 
nnd curried to DePaul Hospital. "\Ve made out the necessary 
1·eport. · 
Q. As to those skid marks which you observed, arc you in: 
a position to tell the Court nnd jury that they went to the 
car that you have described ns being on the right-hand side-
l1eadccl south 1 , 
A. Yes, sir. The car never Jiad been moved from the 
exact spot where it stopped. ,vhen we got there,. 
page 50 ~ the skid marks led right from this cur 55 feet back_ 
Q. Herc is a photograph which shows looking 
, from the west to the cast. South-bound traffic goes this way. 
· Can you show us on there about where· the skid marks started t 
Of course, it is not far enough, I expect, in the photograph to 
show how far. Can you show on there ,vherc thcv started 'f 
A. No, sir. It is i10t in this picture where they started. 
This other picture here would show more or less where they 
started. That is 8815 right there (pointing). They startecl 
approximately there, in line with 8815, which would be about 
midway or in line with this front door. 
Q. How far did they g·o from there f 
A. 55 feet to the back of the car. 
CROSS EXAMINATION. 
By Mr. Ryan: 
Q. In the course of )'OUI' investigation clid you ascertain: 
that the injured man, l\f r. Nee, was carried some distance on 
the left front fender or hood of :Mr. "\Vhicharcl 's automobile t 
l\fr. Vivian Page: If Your Honor.please, I object. 
A. No, I clidn 't. 
page 51 ~ The Court: Objection sustained. Unless he saw· 
it, he can't state a conclusion he reached. · 
_ !Ir. Ryan: :i\Ir. Nee might have told him. 
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By ~Ir. Ryan: 
Q. Do you know where the impact took place-where he 
was first hit 1 You don't know that, either? 
A. No, sir, I couldn't say where he was hit. 
l\fr. Vivian Page: Tliat is all, if Your Honor please. 
\Voulcl Your Honor recess two or three minutes? 
(Thereupon, n short recess was taken, after which the fol-
lowing occurred:) 
l\fr. Vivian Page: If Yonr Honor plense, there is a man 
coming from Tappahannock who was supposed to have gotten 
here on time. We will call our office to see if he came there. 
·we have no grounds for a continuance, but we want it under-
stood that we will have the right to put him on if be should 
get here. 
The Court: Very well, if he gets here befo1·e it is over. 
l\Ir. Vivian Page: It is purely as to the question of his 
condition. 
page 52 ~ GI~ORGg ,vALTER \VHICHARD, 
the defendant, having been first duly sworn, 
testified as follows: · 
Examinc<l bv Mr. Rvan: 
Q. What is your full name, sir? 
.A. George Walter V{hichard. 
Q. What is your age? 
A. 37. 
Q. Arc you married? 
A. Yes, sir. 
Q. You Ii ve in Norfolk, Virginia? 
A. Yes, sir. 
Q. ,vhere do you live, :Mr. \Vhichard 1 
A. 310 Hiclgewell A venue. 
Q. \\There is your residence located, to identify it T · Is it 
near what? 
A. Is it very near Gate #4 to the Naval Air Station. 
Q. Gate 4? 
A. Gate 4, which is the Ocean View gate. 
Q. On the night of this affair, as you started toward Gran-
by Street what street did you come down 1 
A. Bay A venue. 
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Q. You went east on Bay Avenue? 
A. Tim t is right. 
Q. ·when you reacl1ed Granby Street you made a right 
turn? 
page 53 ~ A. Yes, sir. 
Q. Is there a stop sig·n there? 
A. Yes, sir. 
Q. Did you stop there 1. 
A. Yes, sir. 
Q. li1rom where you made your right turn at Bay Avenue 
to where this accident happened, what is that distance? 
A. Not quite two blocks. 
Q. At the time of the accident, where were you going? 
A. I was going· to pick up my wife from work, at Park Sea-
food Restaurant, which is on Taussig Boulevard and Granby 
Street. 
Q. What was the condition of the weather¥ 
A. The weather was good; it wns dry. 
Q. After you came on Granby Street and started south 
towards Taussig Boulevard, as you upproached the scene 
of this accident how fast were yon driving? 
A. Approximately 35 miles an hour. 
By ~[ r. Vivian Page: 
Q. I <lid not hear you? 
A. Approximately 35. 
· By l\fr. Ryan: 
Q. ,vhat is the speed limit there? 
A. 35. 
Q. As you appronehecl the intersection of Hyde 
page 54 ~ Street, could you tell ni,; something about the light-
ing at that cornerf 
A. At that comer tl1ere is one of thefl.e old so-called "straw-
11at" street lights, with an incandescent globe. It was so 
faint that when I made out my report, I went back the next 
day to actually see if there was a light there. 
Q. ,vhen the police came and were making their notes ancl 
measuring these skid marks, would you tell us what you did 
to assist them? 
A. ,vell, first we g·ot in the ear, and I held the flashlight 
for one of the two officers-the one who made the report; 
I don't know his name-and lw made the remark, "Settle 
down,'' because I was pretty net·vous. I could not l1ol<l the 
flashlight on his paper. 
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Then they offered to drive my car to the hospital with 
them, for fear I mig·bt be a little bit too nervous to do it. 
I said, "No. I am perfectly all right I will calm down if I 
just sit here a minute." I said, "ls it all right to move my 
car now?" They said, "Yes. Go ahead." Then after I 
11ad moved my car was wl1en they made the measurement of 
skid marks, and I held the flashlight for them when they 
did it. 
Q. It was necessary to use a flasl11ight f 
A. To rend their tape. 
})age 55 ~ Q. And those skid marks were how long? 
A. 55 feet. 
Q. As you approached this intersection, at what degree of 
brightness dicl you have your I1eadlights? 
A. Low beam. 
Q. On low beam t 
A. Lowbeam. 
Q. As you approached this intersection, what did you see 
first? 
A. By the photograph you can see wlicrc that white picket 
fence starts. I was approximately two lots from that. 
Q. Two lots back from here (indicating) 1 
A. That is right. 
Q. Two lots north of there, about 100 feet or so? . 
A. Sav 100 feet back. I was driving favoring the center 
of the street. I was not all the way over on the left-band 
·side. 
Q. Why were yon favoring the center? 
A. Because at the intersection of Hyde Street there was 
n bus stop. When I approached Chester Street, a bus was 
just about along where the accident happened. He stopped. 
After I had the collision-in fact, I saw 1'.Ir. Nee when he 
crone first-
page 56} Q. Let's go back. 
Mr. Vivian Page: Let him finish. He is right in the mid-
·dlc of a sentence:· 
Bv :Mr. Rvan: 
. Q. Go ahead. 
A. I saw l\Ir. Nee first as lie put his foot on the white pave-
ment from the dark g-rass plot. 
Q. How far bnck from the intersection was be then! 
A. He was approximately between, I would say, 60 to 70 
feet. 
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Q. He was back north of the intersection 1 
A. Yes, sir; just about where the picket fence ends. 
Q. Stop right there at that point and get back to this bus. 
,vhen you first saw the bus, how far away was itt ,vas it 
stopped at that time 1 
A. It was in the act of stopping. I remembe1· his stop light 
coming on. 
Q. Did it stay there or not f 
A. No. It picked up a passenger, or let one off-it did not 
let off one. 
Q. At the time of the accident had the bus started? 
A. Yes. 
Q. How far south of the intersection was. the bus 
page 57 ~ at the' time you fir!-lt ,saw )fr.Nee t 
A. State that agam. 
Q. At the time of the accident, how far was the bus away? 
A. At the time of the accident I was at the picket fence-
at the corner Qf the picket fence. 
Q. And he had pulled off? 
A. He bad pulled off; because I blew my hom trying to at-
tract his attention hecamie there wns nobody else on the street. 
Q. The bus, of course~ did not stop! 
A. No. 
Q. Tbere arc no witnesses from the bust 
A. No. 
Q. ,vhen you first saw Mr. N'C'<', dC'scribe to the jury in what 
manner he was crossing the street 'l 
A. l\Ir. Nee stepped out with his back towar<l' me, walking 
in a diagonal southwestwarclly direction. 
Q. Did you sec his face 1 
A. I never saw his faee until I nrl'ived at the hospital. 
Q. ,vhat type of clothing dicl he have on t 
A. He had on a brown overeoat. That is all I remc>mher·. 
Q. At wliat sp<'ccl was he cro8sing the ::itreet? 
page 58 ~ whether it was n ,vnlk, or trot, or whnt 1 
A. He. was stmnl>lin~. 
Q. Stumbling across tlle street t '\Yhen ron saw the im-
minent possibility of collision, what did you do? 
l\Ir. Vivian Page: If Your Honor plensc, tlmt ts n little-
bit leading. I don't understand it, myself. 
By 1\f r. Rfan: 
Q. ,vhen you first saw :\fr. N('(•, wJmt did you dot 
A. :\Iy first tliought was to stop. 
, .. 
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Q. And what did you do after having that thought of stop-
pingf 
A. I put on my brakes. As I saw him, I cut back to the 
right. 
Q. And slammed on your brakes J 
A. And slammed on my brakes. 
:Mr. Vivian Page: Let him testify, Mr. Ryan. 
By l\Ir. Hyan: 
Q. You say bis face was tu med away from you f 
A. Thu t is right. 
Q. \Vhat part of your car struck him f 
A. The left front. 
Q. When you struck him, what happened to Nee? 
A. His momentum carried him about 8 feet fartlu.•r than 
my car. 
page 59 ~ Q. \Vhen _the left front of your car struck him, 
in what direction or where did his body go7 
A. His body lay on my hood for approximately 20 or 25 
feet. 
Q. You carried him 20 or 25 feet? When you ltad your 
brakes set solid and your NH' stopped, wlmt happened to l\[r. 
Nee1 
A. I-Tis body, from his own momentum, carried him for-
ward. and he fell nbout 8 feet in front of mv ear. 
Q .. His momentum carried him about 8 feet in front of your 
cai·T 
A. Yes, sir. 
Q. ·where was l\Ir. Nee with reference to the street when 
the left front of your car struck him; in ,vlmt part of the south-
bound lane was he? 
A. He was approximately in· the center; about a foot in-
side of the west side. 
Q. After the impnct and ~[r. Kee was on the ground, in 
wl1icb direction wns his head? 
A. His head wns headed southeast. The road is presum-
ably south. His hcncl waia; henclecl a little to the east, RCross 
the center line of the street. 
Q. ,v1ien you first Raw :Mr. Nc>c how far away from ~0 011 
was 1101 
A. I wonld saY 15 or 20 feet. 
page 60 ~ Q. And he Imel nppnrently come from the grass 
plot7 
so Silpreihe chuh or At>Jieais or virgfn1il 
George Jj'aller TVhicluird. 
1\fr. Vivian Page: Yoi1 rirc leading the witricss ricnv, Mr. 
Ryan., , 1 • , • l . 
The Court: Objection stistuii1ecl. 
Bv Mr. Ryan : , . 
·Q. He was walking in whttt dih~ction f 
Mr. Vivian Page: I-le luis ali·ead~· t<'stified to tllrit I object 
to its being repeated. 
A. In a southwesterly direction. 
By l\Ir. Ryan: . 
Q. Did you visit ~Ir. Nee in the hospital f 
A. Y cs, sir,. . . . , . . . ... 
. Q~ Dic},.!1e tell you rii1ytlii11g aboi1t his sobriety on the 1iight 
of the accident? . 
A. Y cs, .. I had k,nown Mr. ~ ee faintly. I used to. pick him 
up mid carry him to ,,·ork whop lie worked at the Naval Air 
Station befoi·e. In fact, l <.1;d not k110,v it ,va~ him. until I nr-
rived rit the hospihtl. l fold htin I '''llS very soi'l'y that the 
accident happened. I snicl, '' ·what in the world were y,ou 
doing?',' I ~aid, "Were you not a little bit 'ossified!'" He 
said, "bh, I hacl taken on a fe,\ .. " I told him at that tiinc 
if the.1;e w,a.~ .auy:~hing I cpuld, d~. for him, in r9porting 11.im 
as bemg absent fro,m ~\·ork, I would J>e glad, to do RO, Thou 
he told me he was unemployed. I .told him .that if there were 
any fil\'OJ'S I co{ild clo foi· hini, I ,,·oulci be glncl if 
page en ~ he would get in touch with me, and I wo.uld be glad 
. ' .to do it, but that I ,vould not. be able to COJUe, up 
v~ry o(ten because. my wife, ~vorkecl :it night, mi<l I hail to 
look out for my little bov at niu-bt. . 
Q. lf.~ve you. since t}iis n~ci~leut h.a1~~ened, ~t my. request, 
measured the distance by your automob1le spe~clomete~·}rom 
where t\i,i.s accident. happened., to .Maple, Ayo~ri.1c ,vhere Mr. 
Nee ,vould cirdinariJj, get off, :iiicl on to Brickrnan Avenne? 
A. Yes, si.r.. , . · . , 
Q. ~Vlmt ,is the distance from ,,·here the accident happened 
to Maple Avenue? 
A. Six-tenths of a mile. 
Q. Six.:teriti1s of ri mile? 
A. Six-tenths of a mile. 
Q. How far from :MaplC' .A v<'nne is Buckman AvenuC' 1 
A. T,vo-tenths. 
Q. So in all, the distance from wl1ere the accident bappeuecl 
to Mr. Noe's home is eight-tenths of a mile1 · 
t1cor~e ir aitc~ %i~iiarc1 v. wh1I~{· J ~oc. si 
George Tf aiter Which~rd . 
.. t: .t~tti;ii~ktsc1:ibq {he_ physical_. ~itiiatioµ. a~ the c;oi·ner 
,of :Maple Avenue? \Vhat is there, and so fortii, as to the 
lig!~iWo',v there is a stop light: it was not there tiien. 
. . . Q. Tak~ y01i.r li~iicl down.. , . . . , . . . . 
JJage 62 } . A-. CJ?qes), I. could:.11~t say, .~~actly ,,,,h~t.. ~~~s 
tliere at tha.t tiilW: I Iwo.w ;~\~ere .is m.o~·e JJ1an one 
-0f these gl~be lights-:--or. was. at tl~?t t~e; str~et tigpts .... 
. Q .. Apel tli~ Maple :Ay~nue intersection is much mm·e 
brightly light~d than Hy4e 1 . .. , : . . . 
A. 'l'here is a brig1it white service station on the corner 
where the bus st.op. is. . . . ... : . 1 • Q. And there. ar.e.n.nJ.1.niber of stores?;, ... . 
A. There are a number of stores on the other side. 
llr. Ryan: That is all, Your Honor. 
·.. .. ,· · ... , ' 
CROSS EXAMINATION. 
By l\Ir . .Vi.Yi.a1.1.Page:,. . . . . . . . 
.. Q .. :M.r. Whh~hard, y,011 .say .tlu~.t ,yhen you came into Granby 
Street you came from Bay Avenue? 
A. That is right. . , . . . . . ... 
Q. At the point where you cnme in, the speed limit is 25 
miles an hour, is it not? 
A. It is, sir. . . , .. . . . . 
Q. A!1d. c<>ntinues. to bl;'_ 2q I)liles,.a'.!l. hour u.nt.B it .reacJ1es 
·about where that white fence is, which is shown.in t.his pi_c7 
ture, where there is changes to 35 miles an hour; isn't that 
·correct? 
A. I don't know, sir. , . . . .. 
Q. In .other words. th~re is .a sign jui;;t before 
page 63 } you get to that white fence, wl1i.ch changes it to 35 
, . ! . miles m~ hOlU'? ., . . . . . . . . 
A. I lrno,v that on the northbound road there is a sig·n just 
past the. telephone building. . . . . . . . 
Q. I thought maybe you would know about the one on the 
southbo:und side? 
A. No. 
Q. I cal) prove it. 
A. I don't know it. . 
Q. Anyhow, you don't know where it clmnges froin 25 to 
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A. I have always been under the assumption, according to, 
the city laws, that it changes in that dip just north. 
Q. In other words0 you came from Bay Avenue up to the 
dip at 25 and then you increased your speed-
.A. :My car was in low gear when I was in the dip. 
Q. Were you driving a 1950 Fnrd 'l 
A. Yes, sir. It is only a matter of about 50 feet h~fore-
you start at that little branch or fill, or whatever you call it. 
Q. But you we1·e still in low gear there! 
· A. Low gear when I turned the corner. 
Q. As I understand, you were going to pick up your wife. 
who worked o,·cr on 'l'aussig Boulevard l 
page 64-} A. That is rig·ht. 
· Q~ \Vhat time did she get off? 
A. Between 1:30 and 2:00: anvwhere from 1:30 on. 
Q. As to this street you · wei·e driving on, there wns no 
traffic, was there f 
A. There was a bus ahead of me. 
Q. How long before the accident occurred was that bus, 
ahead of you? 
A .. Well, when I turned from Bay Avenue into Granby 
Street, the bus was at Chester Street, approximately. 
Q. And how far is that from where the scene of this acci-
dent is? · 
-A. Almost a block. 
Q. And he was going south, too'? 
A. That is right. 
Q. So you saw that bus going south, and tllen ~·on came-
along there and you were on the left-hand si<lc of the south-
bound traffic 'I 
A. Not entirelv. 
Q. How far were yon over there? 
A. :My right wheels would llllYe hC'en approximately 2 feet 
inside the center line on the rigllt-lurncl side. 
Q. Yonr right wheels would have been-
A. I was preparing· to pass tlle bus when I npproached it. 
Q. You dicl wllat7 
page 65 ~ A. I was preparing to pnss the bus when I ~of 
up to it. 
Q. "\Yhere was the bns nt the time you got over to the left-
hand side'/ 
A. I never did get over all the wny to tile Jcft-Tmnd sicfo. 
Q. I mean, you got n11 hnt two f<'<'t of your wheels over to 
the left of the center, like ~·on say. ,~111ere was the hns then'?' 
A. The bus was between Chester and Hyclc. · 
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Q. And that is about u block away from where this accident 
lrnppened? 
A. That is rigl1t. 
Q. ,v as it uorth or south of Hyde f 
A. North. 
Q. It was north of it! Did you pass the bus 7 
A. I never got to the bus. 
Q. ,vhat kinds of lights did you }Jave on, on this 1950 
Ford1 
A. I had low beam. 
Q. vVhaH 
A. I had mv low beam lights on. 
Q. YOU don' 't mean the parking lights, do you? 
A. No. 
page 66 ~ Q. Yon mc>an the regular running lights? 
A. The regular running lig11ts. 
Q. 'l,hey throw for a distance of -at least 200 or 300 feet, 
don't they~ · 
A. No, I don't think they throw that far. 
Q. You don't think you had lights on your car that would 
throw at least 200 fceU 
A. High beam. 
Q. I am talking nbout your low benm-the ones you had 
on. Do vou mean to sav that tl1ev won't throw as much as 
200 feetf · · 
Mr. Ryan: Judge, that is a question of law. 
Mr. Vivian Page: It is a question of faet. 
The Court: The question asked him was not a question 
of law. The question asked him was: How far did they. 
throw 1 He said not as much as that. 
A. I don't know; I will answer it that way. 
By l\f r. Vivian Page: 
Q. You don't know? 
A. My car· had just boen inspe('tccl nhencl of that: 
Q. It was a brand new ('ar, wa511 't it? ,vhen did you huy 
it 1 
A. I bougl1t it. in December. 
Q. And this accident hnppened in April? 
A. That ii;; ri~bt. 
page 67 ~ Q. And your brakes were good and your lig11ts 
were all right; that is corr~ct, isn't it? 
A. Yes, sir. 
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Q. Did I understand you to tell this Court and this jury 
that you did not see Mr. Nee until he was 15 feet away from 
vou? 
· A. Yes, sir. 
Q. At what point did you turn from the ]eft-hand side of 
the street back over to the right-hand side of the street? 
A. At the time I saw him. 
Q. vVhaU 
A. At the time I saw him. 
Q. That was when you made the turn 1 
A. Yes, sir. I was approximately in the middle of the 
street when I first saw him. 
Q. \Vhen you first saw him you were approximately in the 
middle of the street'/ 
A. Yes. 
Q. And how far had he gotten across the street nt that 
time? 
A. He was almost to the center. . 
Q. He was almost to the center of the street: and you were 
then how far back, would you say! Would you say 100 feet 
the other side of that white fence? Here is the 
page 68 ~ the white fenre. Look at the picture. I just want 
you to pine<' it. There is a picture of it. 
A. I would say so, yes, sir. 
Q. You say that you were 100 feet to the north of the white 
fonce; is that correct 1 
A. Yes, sir. 
:Mr. Ryan: At what time, )fr. Pagef 
By Mr. Vivian Page: 
Q. At the time you saw ~[r. Nee. Put your pencil mark 
rig·ht there. 
A. I saw Mr. Nee first hMk 11ere. 
Q. You were 100 feet heforc> you 1.i:ot t.o there 1 
A. Approxinmte]y nt this lot rig-ht here. 
Q. And you were 100 fL,et approximately before you ~ot to 
this corner. is thnt right? 
A. Yes, sir. 
Q. }ifark a little penmark therei if you don't mind. Pusl1 
it right througl1. 
A. I wasn't here. 
Q. You were 100 f ('('t before you ~ot to that when you s11w 
him? Isn't that right? 
A. Between 75 and 100. 
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Q. As to this mark here, made by a pen, at the corner of 
tho fence which is on the west side of the southbound traffic, 
you were then between 75 and 100 feet to the north 
page 69} of that point when you saw Mr. Nee fl.rst1 
A. That is right. 
Q. And you were then on the left-hand side of the street, 
or partially so 7 
A. That is right; in the center. 
Q. And :Mr. Nee was almost to the center of the street, 
erossing7 
A. That is right. 
Q. And then you switched your car to the right side of the 
street again! 
A. ·which is a matter of nhont 3 or 4 feet-3 feet is all. 
Q. ,vhen you saw him back there 75 feet before you got to 
that fence, and you sny he was almost across the center of 
the street-
A. :Mr. Nee wasn't at that corner of the fence. 
Q. He wasn't at the corner of the fence Y He was south of 
that? 
A. He was nort11 of there. 
Q. You mean to say that these police officers-
A. I had carried :Mr. Nee on my hood from approximately 
that fence on out. 
Q. You carried l\Ir. Nee on your car-
A. -approximately 20 feet. 
· Q. How many feet? 
page 70 } A. 1 would say 20 feet. I can't say the absolute 
distance wl1on n thing like that happens. 
Q. I understand that. Your brakes were good, wereu 't 
thcy1 
A. Absolutelv. 
Q. You were going 35 miles an hour, and not exceP.ding 
that; is that correcU 
A. I wasn't exceeding it, no, sir, I don't think so. 
Q. At 35 miles an hour you could stop your car within 
a bout 50 feet, couldn't you 7 
A. I don't know, sir. 
Q. You don't know? 
A. I am not acqunintecl with that chart. 
Q. \Vhen you say t1iat you saw l\[r. Nee goin~ across the 
street, yon tell the jury that l1e apparently bad~ his hack to 
you and was goin~ diagonally ncross 1 
A. He was in this position (demonstrating). His arms 
were up, similar to a scarecrow. 
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Q. You saw that, did you Y 
A. I did. 
Q. And he had gotten almost half way across the street? 
A. He·was about in the center. 
Q. And then you swung your car directly in the ,vay he was 
going¥ 
page 71 } A. If I had turned the other way, I would have 
hit him full force with my right headlight. 
Q. You skidded your car 55 feet t 
A. In a straight line. 
Q. In a straight line 1 When you were more to tlic left of 
the street tha:o you were' to the right of the street, seeing- him 
,vas what made you tum back to the right side, wasn't iU 
A. Yes, sir~ 
Q. And after turning back to the right side of the stred~ 
you then got in a position where in a straight line you skidded 
your car 55 feet? 
A. That is the way it was. 
Q. You have beard these police officers testify, hnven 't 
you? 
A. Yes, sir. I disagr<>e with them. 
Q. You disa_gree with all of them 1 
A. No, I don't. 
Q. Do you disagr<>e with them as to where they snv ".Mr. Nee-
was picked up Y 
A. Yes. 
Q. Do you disagree with them as to where they say your· 
skid marks were¥ 
A. Yes, I do. 
Q. You disagree witl1 all of them f 
page 72 } A. No. 
Q. " 7lmt <lo you disagree with them abont! 
A. I disagree to the fnct t]rnt my ear lmd been moved be-
fore the measuremm1ts ]u1Cl hcl'n taken, ancl tlrnt the 55 foot 
mcnsurement took in t11c> length of my car. In other wor,1s. it 
took in the length of the car, too. 
Q. It took in the length of tlw car, too 1 
A. The length of the cnr i~ approximately :.!O foet. 
Q. So when tlie officP.rs said that it came up to wlrnre the· 
man was_, they are wrong- in that? 
A. They testified thnt his body was 8 feet nliencl of my 
car. 
Q. Was it 8 feet aliead of that street or 8 feet behind the 
street? 
A. Which street? 
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Q. This intersection. 
A. That was approximately 60 to 70 feet from the inter-
section. There are two 50 foot lots between 8815 and Hyde 
Street. 
Q. There are two 50 foot lots there 1 
A. My car was stopped rig·ht directly in front of the door 
of 8815. 
Q. Had you backed it 1 · 
A. I bad not moved it. I nskecl the police officers if I could 
have permission to move it. 
page 73 ~ Q. You heard them testify that the skid marks 
were where they put the pencil, didn't you1 
A. Yes, sir. 
Q. They are all wrong about that? 
By the Court: 
Q. How far is 8815 from the intersection?. 
A. Approximately 60 to 70 feet. 
By :Mr. Vivian Page: 
Q. Let me ask yon this question, if I may: You sny that 
at the time you saw :Mr. ~ee, he was only about 15 feet away 
from you f 
A. I said approximately. 
Q. Do you know what 15 feet is in this room? Maybe you 
have a wrong conception of feet. 
A. 15 feet is, I ,vou]cl say, from here to that railing. 
Q. That was the first time you ever saw him, and then lie 
was out in the boulevard; is that right? 
A. I saw him as he cmnc on the boulevard. 
Q. You saw him when he cnmc on the boulevard, and you 
saw him ·traverse and get past the center ·of the bouJevanl; 
is that right? 
A. Yes, sir. 
Q. Then after you saw that, you switched your car to the 
right and skidded 55 feet 7 
A. I started tnrning- as I saw him. 
page 7 4 ~ Q. As you saw him 1 And he was going in a 
westerly direction, wasn't he 7 
A. You would not want me to turn into him. 
Q. You were turning- into him ns you turned right, wercn 't 
you? 
A. I hit him with mv left. 
Q. ,vhen you saw him he was ~oin~ from the east to tho 
west, and he had traversed more than half of it, and ~·ou ''(E>re 
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uirea<ly on the east side and cut over to the side thnt he was 
going in 7 
A. I was not on the east side fully, though. 
Q. ,vhaU 
A. I was not on the cast side fullv. 
Q. I understood you to say that: You said that about two 
feet of your wheels--
A. The center line of the street would approximately split 
my car. 
Q. But when you saw him, ns I understand it, he Imel gotten 
past the center of the street ? 
A. No, he had not. He did not get past the center until I 
hit him, I don't imag-ine. 
Q. You don't imagiue1 I am talking about what yon dirl 
sec there. How far Imel he H('f unJly gotten when you hit him f 
.A. He was approximately at the center of the street. 
Q. ,vhen you hit him? 
page 75 ~ A. That is right. 
Q. If he was in the c<.•nler of the street, and ~-on 
were operating your cat· along nt 35 miles an hom·-that 
street is 21 feet wirle, we hav<' ng-reed-there was ample ia-pace 
for you to go behind him, was there noU 
A. No, sir, there was not. 
Q. ·what was in between :Mr. Kee standing in the center 
of the sh·eet-
.A. ,v11en I first saw him rn feet away, he was to my left. 
It would not be my idea to turn in. 
Q. You testified just now when you saw him he was n bout 
the center of the street? 
A. I said I saw him when he first stepped on to the pave-
ment. 
Q. Oh, well now; let's A'Pt hnck. You saw him wlwn he fi:·st 
stepped on the paYement. How far bnck were you then from 
where he was when you Raw him? In other wordi,, how many 
feet bnck were you then whc11 von saw him f 
A. I could not. sav ofnwml. . 
Q. Mr. vVhichard: you were bound to be a considerahlc dis-
tance to be able to think nrnl 1urn your car to the right and 
then skid. Did you haYe to he back a considerable clistnnc~? 
A. I was slidin~ when I hit him. 
Q. You were sliding when you hit him? 
page 76 ~ A. Yes, sir. 
Q. Here is n picture of the boulevard. You 
know the width of it. ,ve have stipulated that it was 21 feet 
wide. If you were to the left of the center-not all the way, 
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but about two feet when he stepped out-and you smv him 
walking, ns you sny, like a scarecrow diagonally across in 
front of you, wl1y did you turn to the right instead of keeping 
on, or turning to the left ancl going behind him? 
A. Because he was to my left, and I did not want to turn 
to the left of him. 
Q. In wlmt space can you stop that car at the speed you 
were going? 
A. According to the state laws, it passed inspectiou .• 
Q. Tim t is ail you know? 
A. That is all I know. 
Q. But you do state-and I do wnnt to get this point clear 
-that where you put that dot, you were 75 feet to the north of 
that when you first snw ~fr. Nee? 
A. Yes, sir; and Mr. Nee was approximately 50 feet north 
of that point. 
Q. In other words, you have got Mr. Nee 50 feet down 
towards Ocean View? 
A. The skid marks ended right in the center of 
pnge 77 } 8815, and that is 55 feet back, so they say. That 
would carry me back past that picket fence that 
you can sec in the picture. 
Q. Of course, I wasn't there. I am just going by what the 
·officers testified to. You went to see Mr. Nee at the hospital. 
What did you tell him as to why you were in such a hurry, and 
:as to your speed at that time? 
A. I did not tell him I was in a hurry. 
Q. You did not tell him 1 
A. No, sir. 
Q. You did not tell him you were in a hurry? 
A. No, sir. 
Q. ,vm you explnin to this Court and this jury why at that 
time, with no traffic, you were only going 35 miles an hour! 
A. Because I am not in the habit of speeding. 
Q. In other words, at 1 :30 in the morning, with no traffic-
A .• lust two clavs before that-
Q. I don't want to hear about two clays before. 
A. I am telling you wl1y I wasn't speeding. Two days be-
fore I got a ticket for going through a stop light, and I 
wns unusually careful. 
Q. But you did not see this man, even with the lights on 
your car, until he was within 15 feet in front of 
page 78 ~ you 1 
A. The street light there cast a triangular-
I 
•,.:· 
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shaped shado,,• in a northei·ly direction. He was in the 
shadow. 
Q. He is in m shadow now? I got the idea, when you were-
being examined by your counsel, that th.is light did not 
throw anywhere. Isn't that a regular street light, Mr. 
Wl1ichard-
A. That is right. 
Q. '\Va it a minute; which had been used for years until 
they started putting in these ne\\· lights ·l 
A. That is right. 
Q. It is what they have been using all the timet isn't it1 
A. Yes. 
Q. How long have rou been living down there! 
A. I have been living at Ocean View since H>l4. 
Q. So yon have been coming up and down with no better 
lights than that, haven't you! 
A. I have .. · 
Q. You can see the boulevard with that light, cun 't you¥ 
A. Yes. . 
Q. Can you explain to the Court and jury what in the, 
world kept you from seeing ~[r. Nee until you were 15 feet 
from I1im 011 a straighaway highway t 
page 79 ~ A. Because he was in a dark grass plot, in a; 
shadow from the street light. That pole casts a 
diagonal shadow in that direction. You see, the light is on 
the south side of the pole. 
Q. You mean to say that he was over in this grass plot 
when vou first saw him! 
A. No. He was coming from that grass plot, approxi-
mately right in there (inq.icating). 
. Q. Hud he left the gruss plot 1 
A. I did not see him until he first got on tbc road. When 
he came off the grass plot into the. road was wltcn I first saw 
him. 
By the Court: 
Q. How far was he away from you then? When yon first 
saw him on the boulevard, how far was your automobile from 
where he was 'l 
A. I would say approximately 20 feet. 
.By a juror: 
Q. About how much 1 
A. Approximately 20 feet. 
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By l\Ir. Vivian Page: 
. Q. ,vhen you we1:e 20 feet away from him, he got from the 
side of the road, a little past the center of the road, when you 
were only coming 15 or 20 feet! Is that correct 1 
A. He wus stumbling in a southwesterly man-
page 80 ~ ner as if he were falling. , 
Q. He was stumbling there, and you had not 
put on your brakes at nll at that time? 
A. I had put on my brakes ns soon as I saw hiru. 
Q. As soon as you saw him you put on your brakes, and 
lie went the distance from the side of the road where you 
first saw him; is that correct-or did you first see him in the 
center of the road? 
A. I ,first saw him us he came on the road. 
Q. And you were only then 15 or 20 feet away¥ 
A. As I remember. 
Q. And he got all the way froni the sicle of tlrn road over 
to the right-hand side of the center while you were just coming 
15 or 20 feet; is that right? 
A. Yes. 
RE-DIRECT EXAl\IINATION. 
By i\Ir. Ryan: 
Q. The road is 21 feet wide, isn't it 1 Half of that wo.uld 
be ten ancl a hnlf f eetf 
A. That is right. 
Q. You stated that the brake marks began nortl1 of where 
you struck Mr. Nee. How far north of the point of impaet 
were your brake marks; that is, how many f ect 
page 81 ~ of brake marks did you leave before you hit him 1 
A. I would say approximately 30 feet. He was 
going in that dil'ection (indicating). 
Q. He was going away from you f 
A. He was going awny from me. . 
Q. Did you, or could you, see him before your headligllts 
bit him? 
A. I clicl not, no, sir. 
Q. It was too dark to see him before the heaclligbts-
:Mr. Vivian Page: That is leading the witness, if Your 
Honor please. I object to that. 
The Court: Objection sustained. 
~ 
I 
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Ry l\I r. Ryan : . 
Q. Before he came within the beams of your headlights, 
did you see him? 
A: I did not. 
Q. l\lr. Page ,vas talking about these lig•hts. The new · 
lights are much better, aren't they? Wns there anything 
else vou could have done to avoid this accident than what 
you clid f 
l\Ir. Vivian Page: I object. 
The Court: Objection sustained. You might ask him what 
you did, and the jury will conclude that from his testimony. 
Mr. Ryan: That is all. 
page 82} RE-CROSS EXA)IIXATIOX. 
By :\f 1·. Vivian Page: 
Q. As I understand, l\lr. ,vhichurd-I want to get tllis very 
clear-that notwithstanding the four police officers' testi-
mony as to where l\Ir. Nee was at the time, you want to tell 
the jm·~r that he was how many feet to the north of that clot'? 
A. I have not seen that dot. 
Q. Look at it. I am sorry, but I thought that you saw it. 
A. l\Iay I put a dot whc,·e I say he was! 
Q. Yes. 
A. Because I helped to pick him up. 
The ·Court: Put a X there. 
A. (Does as requested). That is not in consideration of 
north and south, but in eonsideration of the width of the street. 
The Court: "Tith reference to the west curb. 
By l\f r. Vivian Page: 
Q. I want both of them: North and south, and the width 
of the street. 
A. His body was lying in that direction. His head was to 
the cnst side of the sfreet. 
Q. About on the line? 
A. That is the center line. 
1mge 83 r Q. You put your pencil mark where you say he 
was when he was picked up? 
A. Yes, sir. 
, l\fr. Vivian Png·e: That is all. 
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Mr. Vivian Pnge: If Your Honor please, we have stipu-
lated, both the plaintiff and the defendant, that these distances 
.are the distances that cars can stop in, going at various 
speeds. 
The Court: It is stipulnted by counsel that the jury may 
consider this schedule as evidence. 
(Received and marked ''Exhibit X. ") 
DR. JOHN A. VANN, 
•called ns a witness on behalf of the plaintiff, having been' 
first duly swom, testified as follows: 
Exnmined by 1'1r. Vivian Pa~e: 
Q. State your name, please. 
A. ,John A. Vnnn. 
Q. Dr. Vann, I nm sure Mr. Ryan will-
The ·Court: The doctor is qualified as an expert m his 
JJrof ession. 
By !fr. Vivian Page: 
Q. You are tl1e physician who attended Mr. Nee 
page 84- } as n result of this accident? 
A. Thnt is correct. 
Q. Doctor, I have a written report here. \Vonkl that help 
)"OU to refresh ~·our memory, or have you got your notes? 
A. I tl1ink I have enough notes on it. 1 
Q. Tell the Court and jury just wl111t injuries l\[r. Nee had 
as a result of this nutomobile collision. 
A. I saw 1\fr. Nee the morning after the accident. He had 
frnctures of both bones of his leg. He bad contusions of his 
chest, which we thought possibly were fractured ribs, but 
the X-rays were negative. For this frature of his leg we 
did an operative procedure consisting of insertion of plate 
and screws to nmintain the position of the fragments. 
Q. Slow clown n little bit if you don't mind. Wl1at did you 
say you did? You placed the leg how? A: \\Te did an operation, exposed the bones, and inserted a 
plate nnd four screws into the leg to maintain the position of 
the frngments. He was then placed in a cast. He remained 
in a cnst approximately four months. I am not sure about 
the exact date. I do not l1ave that information with me. 
l\Ir. Nee could probably tell tl1at, At that time we took him 
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out of tbe cast and let him begin walking, ancl gradually he 
returned to work. 
page 85 ~ Q. Dr. Vann, do you recall whether or not he 
· had any heacl injuries 1 
A. Not to my knowledge, lie didn't have any head injury. 
Q. " 7 ould you mind referring to your letter? 
A. (Does) He had a laceration of his face. He had no 
l1eacl injuries, so far as I recall. 
Q. What do you state that your procedure was with re-
gard to t1mt t 
A. His face laceration was repaired; just observation was 
as far ns his other injuries go. . 
Q. Dr. Vann, you say he was allowed to go back to work. 
)Vas he allowed to do the same kind of work that he had been. 
allowed to do bcf ore this injury! 
A. I don't know what kind of work :Mr. Nee was doing 
before. . 
Q. He was a store-keeper, as I uudcrstand. 
A. He was returned to light work, and then gradually· 
should return to his normal activities as his leg progresses. 
Q. Let me ask you this: Are you in a position to tell the 
Court whether or not tbe injuries he had were painful, from 
your experience and observation? 
A. I think fractures of this type a re painful. 
Q. What kind of fracture was this? 
A. You mean in medical terms? 
Q. Yes. 
page 86 ~ A. vVc would classify this as a simple comminu-
tive fracture of the tibia and fibula-that is, both 
bones of the leg. 
Q. That is the difference between that and a dean bri:aid 
Is tbat what that means 1 
A. No. A comminutiv~ fracture is one that has more Oum 
hvo pieces. It is broken in more than two pieces. If fherc> 
are several pieces-usually we say more than two-we classify 
them as comminutive frat•turo~. 
Q. Do I understand that both of the bon('s in his le~ were 
broken 1 
A. That is correct. 
Q. You say that you put bolts, or something, in it 1 
. A. ,ve put in a stainless steel plate, and screws in if:, to 
maintain the position of it. 
Q. Ha\·e you seen :Mr. N'ee recentl~·, Doctor 1 
A. I snw him the first of this montli. 
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Q. Do you know whether or not his leg is still in a position 
where he should not use it as much as he did, had he never 
had an accident f 
A. Once a fracture has healed to this extent, I like for the 
patient to be on it and working as much as he can stand, be-
cause we know thut activity and use helps bone healing. That., 
to me, is just us much a part of treatment ns the 
page 87 ~ physiotherapy or anything else that you get. I 
have had l\lr. Nee on this leg working. 
Q. 1Vhat is the prognoi-;is with regard to pain, Doctor, in 
the future; your opinion of it? 
A. I think l\Ir. Nee ~:hould get a leg with very little dis-
ability, once the union is complete. 
Q. Once the what? 
A. Once the union is complete. 
Q. Is the union complete yet f 
A. Not totally complete. Until it has 1·eturned to its nor-
mal shape and contour, we clon 't consider it absolutely com-
plete. 
Q. This accident happened on April 16 of last year, w]1ich 
is not too far from a yl'a r. It has not completely healed yet; 
is that correct? 
A. You have to determine "completion." 
Q. If you will tell us in laymen's language, because we arc 
not doctors. 
A. I am just Je~vin~ n loophole. It has certainly l1enled 
thoroughly. You could X-ray it and see where the fracture 
was nt this elate, hut clinic•ally it has healed. For all prac-
tical purposes it has h~nlecl. 
Q. Can you stnte wl1ethcr or not he would continue to suf-
fer for sometime with it? 
A. T am sm·o he will hnve '!'omc cliseomfort in it 
page 88 } for several mouths to come. 
)Ir. Vivian Page: Answer ::\fr. Ryan. 
CROSS EXA1\IINATI0N. 
B~· l\Ir. Ryan: 
Q. This stainless steel plate s11oulcl not cause pain, should 
iU 
A. No. 
Q. That is merely to support nncl strengthen it f 
A. Yes. · 
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Q. That of itself, although it has been brought out here 
two or three times by 1\lr. Page, does not give pain, does it? 
A. No. 
Q. Was this a compound fracture? 
A. No. 
Q. By "compound" you mean ·where the bone is sticking 
through the flesh ? 
A. That is right. 
Q. It wasn't anything like that? 
A. No. , 
Q. As to the tibia and fibula, one is a big bone and the other 
is a little bone f 
A. That is correct. 
Q. And both of 1hose were broken? 
page 89 } A. That is ('Orrect. 
Q. You say it has pretty nearly fully healed at 
this time? 
A. I think for all practical purposes it ·has. 
Q. So far as you can see, while he may hnve some clisenm-
fort, there should not be any pemument disability? 
A. Very minimal disability. 
Bv Mr. Vivian Pake: 
·Q. He will have some? 
A. I think anybody who has a frndure of that degree should 
be given the benefit of tlw minimal degree of disability. 
By Mr. Ryan: 
Q. As to the laceration of his fncc, do you recall the de-
gree of that cut'/ \Vas it n slight (iut'? 
A. I don't reeall definitely. It was so slight that it did 
not impress me. 
Q. There were no broken bones? 
A. No. 
Q. To give any head injury? 
A. No. 
'Mr. Ryan: Thnt is our CEts<i. Your Honor. 
The Court: Is there a11~1 rel:iuttnl, ?\fr. Pap;e? 
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page 90 } WALTER J. NEE, 
being call eel in rebuttal, further tcstifiecl ns fol-
lows: 
Examined by l\Ir. Yivian Page: 
Q. Mr. Nee, :Mr. 'Whichard has testified that 11e cnme to 
see you in the hospital, and he nsked you as to youl' <>ondi-
tion with regard to whether or not you were a little hit on 
the woozy side-I don't know just what term he used. Did 
you discuss thnt with him? 
A. Mr. 'Whichard said, "Had you been drinking?" I said, 
"I had a few the early pnrt of the clay." 
Q. And that is what you say now? 
A. Yes. 
Q. 'What did l\lr. 'Whichard say to you with regard to how 
he happened to run into you? 
A. I will have to quote what he said. He said that I wss 
a lucky man-
:Mr. Vivian Pnge: ,Just a minute. 
(Counsel conferred with the Court outside the hearing of 
the reporter, nfter whi<'h the following occurred:) · 
l\fr. Yivinn Pnge: That is all, l\fr. Nee. 
(Thereupon, an adjournment wa~ taken for lunch.) 
page 91} AFTERNOON SESSION. 
Met pursuant 1.o tlie morning session, with the same parties 
l)resent as l1cretofor<:' noted. The following proceeding was 
lrnd in the absence of the jury: 
Mr. Rvan: For tl1e r<'corcl. we want to make a motion to 
strike the plaintiff's evid<'nce, because l1c is guilt~· of r.on-
trihntory neglip:cmce ns n matter of law; that no one should be 
entitled to recover imything- on tl1c statement that he mnde in 
court: That he took a look at the automobile, nncl clid not 
pnv an~· more attention to it until it llit him. There ii-t no 
evidence of Inst clear chnnce. The defend:mt testified that 
'he could not and did not, see the plnintiff nt this dimly H~hted 
pince until l1e was 15 or 20 feet away. There is no evidence, · 
whatsoever, to show tlint he did have such a last clenr clumee 
as to supersede the doctrine of contributory negligence in 
this case. I so move the Court. 
--- . 
,....,.. 
I 
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The Court: The court will overrule the motion. 
Mr. Ryan: I wish to note an exception. 
page 92 } E..'{CEPTIONS TO THE INSTRUCTIONS. 
Mr. Vivian Page: The plaintiff objects and e..~cept to th1: 
Court's refusal to grant lustruction No. 2.p, The evidence 
in the record is sufficient upon which to base the instruction 
that the defendant was exceeding the speed limit,. friving at 
an excessive rate of speed. · 
l\:lr. Vivian Page: Tbe plaintiff excepts to the Court's re-
fusal to grant Instruction No. 3·P. This instruction (foals 
with the rights of a ,pedestrian at au intersection. It is nmply 
suppo1·tecl by the evidence, the testimony showing that tho 
plaintiff, the pedestrian, reached uud started negotiatiug the 
crossing at an appreciable time before the defendant was 
withiu proximity of him; and once having stm·ted across the-
intersection, he had the right to assume that the defendant 
would ohey the rules of the road, seeing him, 01· 
page 98 } should have ~een bim, crossing where be legally 
and lawfully had a right to do; mid having failecI 
to concede him the rig·bt of way, an<l to change bis course, nnd 
so forth, as set forth in the instruction. tberc.J is sufficient evi-
dence upon which to baf;e the instruction. 
Further than that, the c,·idence shows that Imel t1H! defend-
ant approached the intersl'ction with his car under proper 
control and keeping a pl'Oper lookout, them 11e wonl<l have· 
seen the plaintiff tmversinp; the intersection, nucl shoul<l have· 
granted him the right of way aecorclecl him by law. 
~fr. Vivian Page: As to Instruction 4-P, this imtrnction 
tells the jury the hurde:n of the plnintiff nncl the defendant 
in the case, and should hnve been grnnted unde·r the hPN as 
showing that while the hurclc>n is upon the plnintiff to nrove 
bis case, that once estnbfo:Jwcl, tht>Jl tho burden to prove con-
tributory negligence- as a <lofensc is npon t11e defendant. 
Mr. Vivian Page: As to Instruction No. 8-P a<, ofTe1·11d. 
this instrnction embraces tlw rule of law and statute which 
grants the plnintiff tho right of way at in1crscc-
page 94 ~ tions, and modifies Instruction No. 3-P, he1·ein 
· above referred to. to the extent thnt it savs that 
the plaintiff is entitled to the rip:ht of way if at the time he 
starts ncross the honl<.>vn ,·cl tl1e dcf,:mdant 's nutomohilc wits 
a reasonable distnnce- from tbe intersection, thereby putting 
George Walter Whichard v. Walter J. Nee. l9 
the defendant in a position at such a distance, if he wa~ keep-
ing a proper lookout aud had bis car under proper control, 
that he would have seen, and should have granted, the pw.in-
tiff the right of way. 
l\Ir. Vivian Page: The plaintiff objects and excepts to the 
granting of Instruction D-3, on the ground that there is mnple 
evidence to g·o to the jury on the question of negligence, and 
contributory negligence, and the Uourt should not take this 
away from the jury, but sbould have, at the most, given an 
instruction allowing the jury to consider from all the ev:dence 
whether or not there was contributory negligence on the part 
of the plaintiff. 
l\Ir. Vivian Page: Instruction D-2 is objected to and ex-
cepted to on the ground that while it correctly states the law 
to tlJe extent that both the plaintiff aml the defendant are 
amenable to the last clear chance doctrin,~, there is 
page 95 } not sufficient evidence in the record upon which to 
base the instruction ns to the plaintiff in this case. 
There is no evidence that the plaintiff, after realizin~ that he 
was in a position of pm·il or should have, by the exercis~ of 
reasonable care realizNl his position of peril, and that he bad 
the last clear chance bv the exercise of reasonable care to 
.extricate himself from i1is perilous position. 
1Ir. Vivian Page: The plaintiff objects and excepts to the 
Court's amendment of Instruction 5-P. It i:hould have been 
given as offered. 
l\fr. Ryan: The defendant objects and excepts to the ac-
tion of the Court in granting Plaintiff's Instruction No. 5-P 
on the ground, first, that there is no evidence in the case that 
would warrant the granting of a lnst clear chance instruction, 
for the reason that there was no ~uch chance of the def<>ndant 
to avoid the accident; and, secondly, because of the abbre-. 
viatecl form and content of the instruction, which fnili;: to 
cover fully the law pertaining to the doctrine of last clenr 
chance. By refcrenC'e to Defendant's Instruction D-1, which 
,vas refused, the omissions of Plaintiff's Jnstructio11 No. 5-P 
arc fully sc>t out in said defendant's im;tructinn, 
page 96 } which wns refused. This instruction immccfo1tel~· 
follows tllh, objection and exception, nncl stat,:!s 
fully the reasons for the objection to the form and content of 
Plnintiff's Instruction :5-P, and said objections arc incorpo-
rated to tl1e extent that thev arc set out in Defendant's In-
struction D-1. · 
Mr. Ryan: The defendant objects and excepts to the ~c-
tion of the Court in refusing to grant Defendant's Instruction 
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l>-1, for the reason that it fully sets out all the law pertaining 
to the doctrine of last clear chance, and is asked for as much 
to cure the errors and omissions in Plaintiff's Instruction No. 
5-P as for the offering of the instruction, itself. 
The case was argued by counsel, after which the jury J"e-
tired to consider its verdict, and returned with the followin~:. 
"'Ve, the jury.1 find for the pluintitl the sum of $8,500.00. 
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JUDGE'S CERTIFICATE. 
I, Clyde H. Jacob, .Judge of the Circuit Court of the City 
of Norfolk, Virginia, do hereby certify that the foregoing is 
a true and correqt tr:rnscript of the testimony and proeeeaini~s 
of the case oi"Walter ,T. Nee v. George ·walter Wiclmrcl1 tried 
in said court on the 19th day of March, 1951, and includes nil 
the testimony offered, the motions and objections of the par-
ties, the rulings of the Court, and the exceptions of the par-
ties, and all other proceeding-~ of said trial. 
I further certify that the exhibits offered in evidence, :is 
described by the fol'cgoing- record, nncl designated as Plnh1-
tiff 's ExI1ibits 1 to 5., inclusive, and E,xhibit X, are nll of the, 
exhibits offered upon said trial, and the orig-innls Tmve hren 
initialed by me for the purpose of identification. 
I further certify thnt said trnnscript was presentrcl to me 
for certification and signed within 60 cfavs nfter tlw fina I or-
der in said cause, and that the attorneys ·for the plainflff Imel 
reasonable notice in writin.u· of tl1e time and place at which 
the same would be tendered for certification. 
Given under my b:nul tbis 10 day of )foy, 1951. 
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